See centerfold 
Midvear 
Registration 
forms 


SOURCE 
FOR COMPLET 


The most 

comprehensive, 
finest corporate 
kits available. 


Each CORPEX unit consists of: 

# GOLD-TOOLED BINDER v.ith the look 
of fine leather, plus unique pocket 
permanently attached to inside front 
cover for foldaway seal. 

Corporate name embossed in gold 

on spine. 


Matching vinyl SLIP CASE. 
Foldaway SEAL with carrying case. 


TWENTY STOCK CERTIFICATES 
lithographed on high-quality bond paper 
with the Big Board appearance, plus full 
page stubs. Certificates are numbered 
and imprinted with name of corporation, 
capitalization, state of incorporation and 
officers titles. 

# SPECIAL FORMS SECTION furnished 
with all outfits includes a review of latest 
|.R.C. requirements for Sub-Chapter S 
(election not to be taxed as a corporation), 
Medical and Dental Reimbursement 
plans and Section 1244 plus required 
forms and, in addition, forms for annual 
meetings of shareholders and directors. 
75-blank minute sheets and title page 
or printed minutes and by-laws 
CORPEXPEDITER for quick completion 
of minutes with minimum expenditure 

of attorney time. 

Special printed minutes and by-laws are 
available for Professional, Not-for-Profit, 
Model and “Close” corporations (with 

a separate one for California) and for 
corporations organized in the states of 
New York, Florida and Texas. 

ws Mylar reinforced tab indexes. 


Now Available: New Minutes & 
By-Laws — Chapter 607 of Florida 
General Corporation Act Codified by 
Statute of 1979. 


Dial Toll-Free Number 
1-800-221-8181 


CHARGE TO YOUR AMERICAN EXPRESS, 
MASTER CARD OR VISA CREDIT CARD 


For complete description and cost of other outfits 
and individual items, write for FREE catalog. 


Use this order form for your convenience. 


CORPEX, Dept. F, 480 Canal Street, New York, N.Y. 10013 
CORPORATE NAME Print name exactly as on certificate of incorporation 


(If more than 50 characters and spaces, add $6 00.) - 


STANDARD 
OUTFIT 


Ship to 


Street Address, 


Date of Incorporation 
Outfit No. 1 with 75 blank sheets $39.50 Date of Incorporation _ = 
Outfit No. 1A with printed minutes Avmonzed Shares 
and by-laws $41.75 Or Shares without par value 
Corporate name stamped in gold on spine. Certificates signed by Pres. and 


Also available in BLACK or BROWN binder. 


Core: 
Banknote Company, inc. 


Dept. F. 480 Canal Street, 
New York, NY 10013 
(212) 925-2400 


“When ordering Minutes & By-Laws specify Single 


Multiple Incorporators 


**Remarks: 


City, State, and Zip Code 


Attention of Tel # 


Ship Outfit No. $ 


Check enclosed 


Check Payable to Corpex Must Accompany Order 


THROUGH: 


(Check One) 
AMERICAN EXPRESS 
MASTER CARD 
VISA 


Signature 


Prices subject to change without notice 
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Have you 
accounted for 


We are Genealogists, not Detectives. W e S p e Cc ; al i 2 e i n 
==. Locating Heirs 
to Estates 


We are pleased to discuss 
any heirship problem 
PLEASE WRITE for a 
complimentary brochure without obligation. 
and genealogical chart. Please call collect. 


ALTSHULER GENEALOGICAL SERVICE, INC. 
A Florida Corporation 
159 Madeira Ave., Coral Gables, Florida 33134, (305) 374-1246 


Offices and Correspondents in the United States and throughout the world 


Over 40 years of service to 
ATTORNEYS ADMINISTRATORS GUARDIANS EXECUTORS TRUSTEES BANKS 
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ANOTHER REASON TO ORDER A 
BLACK BEAUTY* CORPORATE OUTFIT 


Our Southeast office provides overnight deliveries to Northern Florida — 


‘To place your next rush order into immediate production— 


and second day deliveries to Southern Florida. 


Excelsior-Legal Southeast, Inc. 


PO. Box 889, Norcross, GA 30091,(404) 449-5091 


call toll free 1-800-241-8816 


Black Beauty is America’s most popular corporate 
outfit. Here are some of the reasons— 
¢ Everything (including seal) is inside the 
“all-in-one” corporate outfit. * Improved 
corporate record book and slip case in 
lustrous black vinyl with high quality gold 
stamped border. The sturdy, dust-proof 
slip case reserves place on shelf when 
corporate record book is removed. * Hid- 
den rivets and gold label window on spine 
for attractive appearance and quick iden- 
tification. * Interior pocket neatly holds 


loose documents. 


Request Catalog of 
Law Products and Services 


i EXCELSIOR-LEGAL 


SOUTHEAST, INC. 
P.O. Box 889 
Norcross, GA 30091 


Shipment within 24 hours 
after receipt of order. 


Shipment free when you 
enclose check. 


SHIP VIA AIR: 

$4.00 ADDITIONAL 

} WITHIN THE 48 CON- 
TIGUOUS STATES. 

($5.00 ELSEWHERE.) 


* Improved 1%” extra capacity booster stan- 
dard three ring metals. Black Beauty “‘all- 
in-one” outfits include: * Customized seal 
in zipper pouch. * 20 lithographed share 
cartif cates in a separately bound section 
with full page stubs. Each is numbered and 
imprinted with corporate name, capitaliza- 
tion, state and officers’ titles. * 50 sheets, rag 
content paper. Or printed Minutes and By- 
laws with tax materials updated to conform 
with the Economic Recovery Tax Act of 
1981. Minutes and By-laws include up-to- 
date IRC §1244 Resolution, Subchapter S 
Materials, Medical/Dental reimbursement 
plan, appendix of forms, instructions, work 
Phas ah 20 blank sheets. Special editions are 
available for CA, CT, DE, FL, GA, IL, MI, MO, 
NJ, NY, PA, TX and Blank State (Model Business 
Corporation Act). * Our exclusive corporate record 
tickler. « Mylar reinforced tab indexes with five positions. ° 
Transfer ledger, 8 pages bound in separate 
section. 


Complete Black Beauty® Outfit 
f No. 70 (Green No. 71) 


50 sheets blank minute paper...$39.50 
No. 80 (Green No. 81) with 
printed minutes and by-laws. ... $42.00 


Charge to American Express, 
asterCard or Visa 


‘N You may also select Green Beauty 
P with the same fine features. 


Excelsior-Legol 


New York * Georgia ° Illinois * Texas 


No. 70 No. 71.....$39.50 
Please Ship: (] No. 80 [] No. 81.....$42.00 State Year 


(Print corporate name exactly as on certificate of incorporation. If longer than 45 characters and spaces, add $6.25 for 2" die seal.) 


authorized shares each 


Certificates signed by President and , C) Ship via Air—$4.00 extra. 
(Secretary-treasurer, unless otherwise specified) 
( IRC §1244 complete set—resol., dir. min., treatise, law, etc., $4.50 extra. 


VISA Number Expires Signature 
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PRESIDENTS PAGE 


Public understanding of the legal system 


By James C. Rinaman, Jr., President 


The people in democratic states does not 
mistrust the members of the legal profession, 
because it is well known that they are inter- 
ested in serving the popular cause; and it 
listens to them without irritation, because it 
does not attribute to them any sinister designs . 
. . The jury contributes most powerfully to 
form the judgment and to increase the natural 
intelligence of a people . .. . It may be 
regarded as a gratuitous public school ever 
open, in which every juror learns to exercise 
his rights, enters into daily communication 
with the most learned and enlightened 
members of the upper classes, and becomes 
practically acquainted with the laws of his 
country, which are brought within the reach of 
his capacity by the efforts of the Bar, the 
advice of the judge, and even by the passions 
of the parties. 


Alexis De Tocqueville, 
Democracy in America, 1838. 
Today, 150 years after De Tocque- 
ville visited America, primary 
concerns of the Bar are to improve 
public perception and understanding 
of our legal system, and strengthen 
public confidence in the law, the 
courts, and the Bar. 

Public understanding and use of 
health concepts and our medical sys- 
tem are at an all time high. Americans 
are taught from earliest childhood in 
public schools, by the media, and 
special health education programs 
sponsored by a myriad of health 
oriented agencies to understand and 
appreciate health care, preventative 
medicine, and access to the medical 
system. 

Similar public understanding and 
participation in the legal system have 
not kept pace as population increased 
and society became more complex. 

Law education for adults in 
Florida has consisted primarily of 
pamphlet distribution by The 
Florida Bar, and a few excellent 
radio and television programs spon- 
sored by local bar organizations. 

Over the past five years The 
Florida Bar Youth and the Law Com- 
mittee has developed an active law 
education program in many of our 
public schools. In 1978, the Bar pro- 
posed and the legislature adopted 
Florida Statute 233.0615, creating a 
program administered by the Depart- 
ment of Education in cooperation 
with The Florida Bar for develop- 
ment of curriculum in public schools 
on the rights and duties of citizens 


and the consequences of crime, pro- 
viding for teacher training in law 
related subjects, and requiring eval- 
uation reports on the effectiveness of 
the program. 

From 1978 to 1981 The Florida Bar 
provided nearly $130,000 worth of 
staff support to the Department of 
Education and local school boards 
for development and coordination of 
programs, curriculum, materials, and 
teacher training programs funded by 
LEAA grants and state appropria- 
tions. The Florida Bar staff kept local 
bars and school officials informed 
and inspired by publication quarterly 
of the “Florida Law Education 
News.” 

In 1979 the legislature appro- 
priated $150,000 to be distributed 
among 25 new local school programs 
at elementary and junior high level. 
By 1982 the mini-grant appropria- 
tions had grown to $190,000, assisting 
45 local programs. 

During the summers, from 1979 to 
1981, the Florida Bar and several 
local bars supported and participated 
in law institutes and courses for 
teachers and law enforcement offi- 
cers at universities in Jacksonville, 
Gainesville, Orlando and Ft. 
Lauderdale. 

The 45 established local school 
programs offered special courses at 
elementary and junior high level and 
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integrated subjects in senior high 
civics and social studies programs. 
Law education advisory committees 
were established in many school dis- 
tricts with representation from school 
administration and faculty, parent- 
teacher associations, local bars and 
bar auxiliaries, and the local judi- 
ciary. These committees develop 
teacher training, curriculum and 
course materials, and participation 
by lawyers and judges in the class- 
room or in courthouse tours which 
permit students to observe arraign- 
ments, trials and sentencing activity 
with explanations by judges or law- 
yers in adjacent courtrooms. 

A basic course book, widely used 
in seventh grade programs, “Student 
Introduction to Florida Law” was 
edited by Bruce Flowers of Orlando, 
the 1979 chairman of our Youth and 
the Law Committee. 


By 1981 it appeared that law edu- 
cation in Florida schools was well 
established and an appropriation to 
the Department of Education for 
1981-82 would be sufficient to sup- 
port Florida Bar staff for publication 
of the newsletter, and liaison between 
Bar groups and school programs, 
editing of materials, and assistance 
with teacher training programs. 

Unfortunately, although there was 
no apparent opposition on the merits, 
when the smoke cleared after the 
“Great Senate Shoot-Out of 81,” the 
expected funding for Bar staff sup- 
port had not survived. As a result 
there has been no statewide coordi- 
nation information service, teacher 
training, or new programs since 1981, 
although many local programs have 
continued. 


Most of the progress made before 
1981 could be preserved if funding of 
Bar staff activities can be restored in 
the 1983-84 legislative budget. Judge 
Michael Carter of Wakulla as chair- 
man and the dedicated members of 
our Youth and the Law Committee 
have accepted the difficult task of 
putting the program back on the 
track. Judge Clifton Kelly of Lake- 
land, vice chairman of the commit- 
tee, has edited new junior high text 


A 
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materials focusing on the consequen- 
ces of crime. The committee is work- 
ing with the Department of Educa- 
tion to re-establish funding for Bar 
staff support and teacher training 
programs. 

The American Bar has assigned top 
priority to a three-year plan to 
improve public understanding about 
the law, outlined by President Morris 
Harrell in the October issue of The 
American Bar Journal. President 
Harrell has created a new public 
education division of the ABA and 
has emphasized the effectiveness of 
public school law education pro- 
grams in improving public under- 
standing of the role of law and of 
lawyers in preserving and protecting 
a free society. 

A recent study by the Justice 
Department concludes that com- 
munities with strong public school 
law education programs have 
demonstrated significant reduction 
in juvenile delinquency. The study 
stressed that a cooperative effort 
between lawyers, judges, educators, 
and community volunteers is vital to 
the success of these programs. 

Our jury system is as important a 


political institution today as it was in 
De Tocqueville’s time, but jury duty 
no longer provides adequate expo- 
sure of citizens to the legal system. 
Youths should learn about the law 
and the legal system in public school, 
just as they learn about health and 
hygiene during their formative years. 
Teachers and the educational system 
cannot accomplish this objective 


without strong support and involve- 
ment from lawyers and judges in 
local school programs, and active 
participation by the Bar as coordina- 
tor of an informational clearing house 
to assure accuracy in curriculum and 
emphasis on those aspects of our 
legal system which are most depen- 
dent on public understanding and 
participation. O 


The Florida Bar Journal encourages the submission of 
manuscripts for publication. Articles should be typed 
doublespaced on standard-sized paper and should 
not exceed 18 pages, including footnotes. Please sub- 
mit an original, not a copy of the article. All manu- 
scripts submitted to the Journal are reviewed by 
members of the Editorial Board. For additional infor- 
mation, call (904) 222-5286 or write Managing Editor, 
The Florida Bar Journal, Tallahassee, Florida 32301. 


STABILITY 
INA Corporation is one of the world’s 
largest and oldest insurance groups. 


* LOCAL AGENT ° 
Coverage can be obtained from your 
own hometown, local agent to assure 
personalized attention and service. 


CONFIDENTIALITY 
All matters concerning your records 
(and any possible claim) are strictly 
protected and not open to third parties. 


PRIOR ACTS 
Coverage extends to the very beginning 
of your practice. 


FLORIDA LAWYERS ARE CHOOSING INA FOR THEIR 
PROFESSIONAL LIABILITY BECAUSE: 


* SEC WORK > 
There is no SEC exclusion in the policy. 


“WORLDWIDE: 
Wherever your practice takes you, 
without exclusion, you are covered 
worldwide. 


* DISCOVERY ° 
Unlimited discovery is offered with 
this plan. 


HIGH LIMITS 
Policy limits of up to 15 Million Dollars 


Jordan, Roberts & Company, Inc. e P.O. Box 30097 e Tampa, Florida e (813) 870-2366 


Call your local agent (or Doug Vance or Doris Sheffler, collect at 813/870-2366) for more information about INA 
Lawyer's Professional Liability Insurance 


* LOSS PREVENTION ° 
Programs to help you limit your 
professional liability exposure are 
available. 


DEFENSE COSTS 
Your defense costs are not charged 
against your policy limits. 


REDUCTION 
If you should decline to have a claim 
settled by the insurance company your 
coverage limits ARE NOT reduced! 


* COMPETITIVE COSTS: 
You owe it to your practice to find out 
now, even before your present policy 
expires, about the INA Lawyer's 
Professional Liability Program. 
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EXECUTIVE DIRECTIONS 


1983 Midyear Meeting 


By John F. Harkness, Jr., Executive Director 


January 27-29, 1983, will mark the 
third Midyear Meeting of The 
Florida Bar. This year it is being held 
at the new Hyatt Regency Hotel in 
Miami which is connected to the 
Miami Convention Center. The con- 
vention center is the newest edition 
to the downtown area. 

This meeting provides a unique 
opportunity for attorneys to attend a 
variety of continuing legal education 
courses in one location. The regis- 
trant may “shop” among the differ- 
ent sessions being offered. For one 
daily registration fee, you will receive 
materials for all the daily programs 
and will be entitled to attend as many 
or as few of the programs that you 
wish. The midyear meeting is an 
attempt to minimize time and expense 
and at the same time maximize the 
ability to attend CLE programs. 

The all member reception will be 
Thursday evening. On Friday after- 
noon at the all member luncheon, the 
speaker will be Mr. Justice John Paul 
Stevens of the United States Supreme 
Court. With all the recent publicity 
concerning the workload of the 
Supreme Court, I am sure that Justice 
Stevens comments will be most 
timely. 

Nine sections and five committees 
of The Florida Bar, as well as the 
Florida Council of Bar Association 
Presidents, will be presenting semi- 
nars. The Young Lawyers Section 
will be holding its 1983 job fair. The 
job fair will provide the practitioner 
with an opportunity to interview 
Florida law students at one site on 
Friday and Saturday of the midyear 
meeting. It was a large success last 
year and the YLS hopes to duplicate 
the effort. 

The Florida Association for Women 
Lawyers will be conducting a busi- 
ness meeting, as well as a luncheon 
with their local chapters. The Florida 
Council of Bar Association Presidents 
will be holding a bar leaders’ work- 
shop. Other sections and committees 
are finalizing their plans so continue 
to read the News for further informa- 
tion and plan to attend the seminar of 
your choice. Those planned thus far 
include the following: 


e Administrative Law Section—Administra- 
tive Law fer the General Practitioner Seminar 

Overview of a Chapter 120 hearing 

Nuts and bolts of a Social Security disability 
case 

How to handle labor cases relating to wage 
and hour, equal employment opportunity and 
discrimination 
e Communications Law Committee 

Sports law and new techniques 

The new techniques in mass media 

Obscenities on Cable TV 


e Criminal Law Section 
Economic survival in the private practice of 
criminal law 


e Environmental and Land Use Law Sec- 
tion—Introduction to Environmental and 
Land Use Law 

Emphasis will be placed on issues that a 
nonexpert attorney might encounter as a gen- 
eral practitioner. How to identify issues; where 
to find the applicable law; dealing with the 
regulatory agencies; representing development 
interests v. representing “third party” objec- 
tors to development. 


e Government Lawyers Subcommittee of the 
Member Relations Committee— Dealing with 
Governmental Agencies 

Brief Overview of the Administrative Pro- 
cedures Act 

Land Sales and Condominiums, Pari- 
mutuals, Liquor and Alcoholic Beverage 
Licenses 

Professional License Revocations 

State Tax Procedures 


e Health Law Committee 
Florida health planning law update 
Medical malpractice update 


e International Law Section/Corporation, 
Banking and Business Law Section—Law of 
Export Trade: An Analysis of the New Export 
Trading Company Act and Other Select 
Export Trade Problems. 
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e Military Law Committee—Civilian Practice 
with Military Clients 
e Professional Ethics Committee—Trust 
Accounting 

This seminar will include The Florida Bar’s 
rules and requirements, violations and prob- 
lem areas, acceptable accounting systems, 
bank account issues pertinent to trust accounts 
and problems of a small practitioner. 


e Real Property, Probate and Trust Law 
Section 

Landlord tenant 

Real property problems in probate 
e Tax Section 

Dissolution—tax aspects of the division of 
jointly-held property 

Highlights of the Tax Equity and Fiscal 
Responsibility Act of 1982 


e Trial Lawyers Section—Accident Recon- 
struction and Use of Experts 


Hopefully, you will notice by now 
that registration forms for the Midyear 
Meeting appeared in the November 
issues of The Florida Bar News and 
now in this issue of The Florida Bar 
Journal. In an attempt to consolidate 
our efforts, there will not be a sepa- 
rate registration mailing for the 
Midyear or for the Annual Meeting. 
We hope that through enough public- 
ity in The Florida Bar News and 
Journal everyone is aware of the fact 
that the meetings are going on and 
will have more than ample opportun- 
ity to register. So make sure you reg- 
ister by using the forms in The 
Florida Bar News or Journal. 


Your input 


In an attempt to receive members’ 
input, a readership survey appears in 
this issue of the Journal to assist the 
Editorial Board in evaluating your 
interest in feature articles and 
specialized section columns. Another 
1,000 Bar members, selected at ran- 
dom by the computer, will receive the 
survey by mail. If you receive such a 
survey, please take the time to com- 
plete and return it. We want and need 
your opinion. O 


Interested in placing an ad in 
this publication? Write for a 
free media kit. Advertising, 
The Florida Bar Journal, 
Tallahassee, Florida 32301. 


ip and 


Clip and mail 
s 
: The Florida Bar Journal 
Column Readership Survey 
1 To: All members of The Florida Bar ; 
: From: Special Subcommittee on Allocation of Space in The Florida Bar Journal i 
g In June 1982 Everett Anderson, out- articles in columns directed to the needs | November and also is being published in i 
g going chairman of the Bar Journal/ News of the practitioner. It is this content that _ the December Journal, so that all Journal : 
g Editorial Board, was charged by Execu- _ has been the subject of scrutiny to ensure readers will have a chance to express i 
y_tive Director John F. Harkness, Jr., with the maximum efficiency. their views. a 
fj g creating a special publications subcom- In the midst of this cost consciousness _. The two major issues facing the Edito- ; Q 
mittee to study the two publications and q__ Board are: (1) The allocation of space 
| the number of new areas of the law an 

their costs. The task was made necessary th between the lead articles publishedinthe 
| ‘ the scope of the traditional areas are aang = 

by the ever-growing demands placed on h front of the Journal and the sections 
eee exploding. The competition for that 

(4, the members’ dues dollar and their justi- ani in th j columns in the back, and (2) The alloca- 4&5 
scarce commodity—space in the Journa. / = 
i fiable concern over the future of the Bar __pia, grown proportionately. Thus tion of space among the sectioncolumns. [8 £, 

hank you for taking time to answer 
dues. priority decisions concerning the use of 
The subcommittee met several times Journal space must be made. These allo- pag 
and presented a package of recommen- cations are not for the purpose of remov- th 
dations to the Editorial Board in Sep- ing any area of legal research from the 
g tember. These recommendations were Journal but only to determine relative : Ce itt b Chai : 
also to be presented to the Board of Gov- frequency of publication. 
crors in November. Each of these rec. This survey should not be construed as Sanders, Miami, Editorial Board mem- 
: that the member is getting the most ron a popularity contest among sections or er; Joan Stewart, Tallahassee, editor of 
areas of designation or certification. All Labor and Employment Law Section i 
ea oF puniica questions deliberately relate onlytowhat column; David Mulock, Tampa, editor of 
| , members do in their professional lives Corporation, Banking and Business Law 1 
ry Since the creation of the News in 1974, | and what they read in the Journal. Section column; and Richard Hamann, 
g the editorial content of the Journal has This survey was mailed to 1000 ran- Gainesville, editor of the Environmental : 
g been devoted almost exclusively to legal domly selected Bar members in and Land Use Law Section column. i 
i 
SURVEY 
é 1. In what areas of practice do you engage? (Check Corporation, Banking & Business Law ; 
i one in any area in which you practice at least occa- Majority-More than 50% Substantial-20% to 502 O 1 
sionally.) Occasional Practice 
@Administrative 
Oo @ Communications Law 
| Occasional Practice 
Majority-More than Substantial-20% to 508 Majority-More than 50%  substantial-20% to O 
Occasional Practice 
; @Antitrust and Trade Regulation = ® Environmental & Land Use 4 
Majority-More than 50% Substantial-208 to 508 Majority-More than 50%  substantial-20% to 50¢ 
Occasional Practice Occasional Practice 
‘ @Appellate Practice Eminent Domain 
Majority-More than 50% substantial-20% to 50% O Majority-More than 50% substantial-20% to 50% § 
Occasional Practice Occasional Practice 
@Aviation @ Energy Law 
| Majority-More than 50% Oo Substantial-20% to 50% oO Majority-More than 50% oO Substantial-20% to 50% O q . 
Occasional Practice Occasional Practice = 
3 
@Bankruptcy @® Entertainment & the Arts 
Majority-More than 50%  substantial-20% to 502 O Majority-More than 50% Substantial-20% to 50% 
; Occasional Practice O Occasional Practice O ; 
@Collections Family Law 
| Majority-More than 50% substantial-208 to 50% O Majority-More than 50%  substantial-20 to 50% O i 
Occasional Practice O Occasional Practice i 
| 
i @®Computer Law Estate Planning 
| Majority-More than 50% oO Substantial-20% to 50% (3 Majority-More than 50% Substantial-20% to 50% O i 
Occasional Practice Occasional Practice | 
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clip and mail 


clip and mail 


clip and mail 


@ General Practice 
Majority-More than 502 
Occasional Practice oO 


Substantial-20% to 50% O 


@ Immigration and Naturalization 
Majority-More than 50% substantial-20% to 50% O 


Occasional Practice 0 
@ International Law 
Majority-More than 50% 
Occasional Practice O 


Substantial-20% to 50% O 


@ Labor & Employment Relations 
Majority-More than 50% Substantial-202 to 50% Oo 


Occasional Practice O 

@ Local Government Law 
Majority-More than 50% 
Occasional Practice O 

@ Patent, Trademark & Copyright Law 
Majority-More than 50% Substantial-20% to 50% Oo 
Occasional Practice 0 

@ Public Interest Law 
Majority-More than 50% O 
Occasional Practice O 

@ Real Property 
Majority-More than 50% O 
Occasional Practice oO 


Substantial-20% to 50% O 


Substantial-20% to 50% O 


Substantial-20% to 50% O 


@ Securities 
Majority-More than 50% Oo 
Occasional Practice O 


Substantial-20% to 50 


@ Taxation 

Majority-More than 50% O 
Occasional Pracuve O 

@ Trial Practice—General 
Majority-More than 50% 0 
Occasional Practice O 


Substantial-20% to 50% 0 


Substantial-20% to 50 O 


@ Trial Practice—Commercial 
Majority-More than 50% O Substantial-20% to 50% O 


Occasional Practice oO 

@ Trial Practice—Personal Injury and Wrongful Death 
Majority-More than 50% Oo Substantial-20% to 50% 
Occasional Practice O 

@ Wills, Probate and Trust Law 

Majority-More than 50% O Substantial-20% to 50% 0 
Occasional Practice O 

@ Workers’ Compensation 
Majority-More than 50% 
Occasional Practice O 


Substantial-20% to 502 


2. How often do you read: 

@ The Florida Bar Journal 

Regularly O Occasionally Oo Never Read 
@ The Florida Bar News 

Regularly Oo Occasionally O Never Read O 


3. If there is more material available than there is space 
in the Journal, how should the space be allocated? 
(Check the box with which you most agree.) 


@D Preference should be given to the lead articles pub- 
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lished in the front of the Journal over section columns. 


@O Preference should be given to section columns over 
lead articles in the front of the Journal. 


@O The present allocation is appropriate. 

@D No opinion. 

4. The following sections of The Florida Bar regularly 
submit columns published in the back of the Journal 
under the sections’ masthead. Which columns do you 
read? 

@ Administrative Law 

Read Thoroughly Most Issues O Read Thoroughly Occasionally Oo 
Skim Most Issues 0 Skim Occasionally O Never Read O 

@ Criminal Law 

Read Thoroughly Most Issues CO) Read Thoroughly Occasionally O 
Skim Most Issues LJ Skim Occasionally C) Never Read Oo 

@ Corporation, Banking & Business Law 

Read Thoroughly Most Issues Read Thoroughly Occasionally oO 
Skim Most Issues 1 skim Occasionally O Never Read O 

@ Environmental & Land Use Law 

Read Thoroughly Most Issues 
Skim Most Issues CJ Skim Occasionally O Never Read O 


@ Family Law 


Read Thoroughly Most Issues Oo Read Thoroughly Occasionally O 


Skim Occasionally O Never Read O 
@ Labor & Employment Law 


Skim Most Issues 


Read Thoroughly Most Issues 0) Read Thoroughly Occasionally O 


Skim Most Issues Skim Occasionally O Never Read O 


® Local Government Law 


Read Thoroughly Most Issues C) Read Thoroughly Occasionally O 


Skim Most Issues Oo Skim Occasionally O Never Read O 


@ Real Property, Probate and Trust Law 
Read Thoroughly Most Issues Read Thoroughly Occasionally O 
Skim Most Issues Skim Occasionally O Never Read O 


@ Tax Law 


Read Thoroughly Most Issues OD Read Thoroughly Occasionally O 


Skim Most Issues 


Skim Occasionally Never Read 


@ Workers’ Compensation 


Read Thoroughly Most Issues O Read Thoroughly Occasionally 0 


Skim Most Issues Never Read 


5. Of the articles you read, do you feel 

@ O All are well written and informative 

@ O Most are well written and informative 

©) O Some are well written and informative 

@ O None are well written and informative 

6. Approximately four times per year, all or most 
articles published in the front of the Journal are 
devoted to a single area. Recent theme issues have 
included communications law, international law, and 
condominium law. 


Space should be devoted to theme issues: 

@O More often @O Less Often 
@OD as often as is being done now eO 
7. I clip and save lead Journal articles 
@O Regularly @O Occasionally @D never 
I clip and save section column articles 
@eO Regularly @ O Occasionally @ O Never 


Mail to Readership Survey, The Florida Bar Journal, 
Tallahassee, Florida 32301. 


Skim Occasionally 


Not sure 


Read Thoroughly Occasionally O 


pue dijo 


pue dijo 


nese picture” that provides a vivid iia: 
evaluation of various musculoskeletal conditions including 
“sensory nerve irritation and soft tissue injury. Subjective complaints of pain, numbness 
paresthesia can be objectively documented with the statistical equal to the EMG and my 


INDICATIONS 


Thermography can be used to evaluate any musculoskeletal injury — both acute and chronic. In addition, other medical 
conditions involving nerve and vascular abnormalities can be studied. These include arthritis, dental conditions, facial pain, 
thrombophlebitis, circulatory disorders, pain, numbness and paresthesias of the extremities. 


An Indispensible Procedure To: 


e Demonstrate “hidden pain’’ where other Document acute injury early 
diagnostic studies have been negative 


Document cervical, thoracic and lumbar disc Monitor efficacy of treatment modalities 


P Assess extent and severity of chronic conditions 
Provide permanent evidence in claims involving 


questions of soft-tissue injury Illustrate soft tissue injuries 


YOUR REFERRAL CENTER ABOUT OUR MEDICAL CONSULTANT... 


The thermographic studies are interpreted by and 
under the direct supervision of Harry Rein, J.D. M.D., the 

Thermographic Medical Associates, Inc. provides the highest author of “‘The Primer On Soft Tissue Injuries,’’ ““The 
quality electronic thermographic services available in Florida. Our Weight of Medical Evidence,’’ and ‘‘The Primer on 
space-age equipment embodies the very latest in electronic thermo- Medical Malpractice.”” Dr. Rein is one of the nation’s 
graphic science and technique. Our modern facilities are fully leading experts on impairment and disability evaluation 
equipped to provide prompt and efficient examinations for and medical malpractice. He is known for his clinical 
referred patients. Every phase of the thermographic examination work and consultations with lawyers and insurance com- 
and technical aspects of the system are carefully supervised. A full panies regarding soft tissue injury determination and 
written report follows each thermographic study. Prints of ther- documentation. His evaluation of medical records and 
mographic films are available upon request. trial experience with thousands of personal injury cases 
adds a new dimension to Thermography. 


Thermographic Medical Associates, Inc. 


201 N. Wymore Road ® Suite B © Winter Park, Florida 32789 ® (305) 629-4280 
1140 S.E. 3rd Avenue ® Suite B © Ft. Lauderdale, Florida 33316 ® (305) 462-8622 
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The chance of losing your income because. 
of a lengthy illness is 12 times greater than the 
chance of losing your home to a fire.* Should 
you become disabled, your lost income woul ~ 
far exceed the cost of rebuilding your home. 
In fact, between now and normal retirement 
age, your chance of a lengthy disability is 
greater than your chance of death. Disability 
is a fact of life and Unionmutual’s long term 
disability income insurance can protect your 
income in a way that makes solid business 
sense. 


How can you protect your income? 


Long term disability insurance pays a 
portion of a person’s salary for however long 
he or she is disabled. One year. Five years. 
Twenty five years. Until retirement. 

Unionmutual has plans that cover 
individuals or groups of employees. Our 
individual noncancellable disability policy 
can provide you with lifetime benefits up to 
$6,000 a month. 

If you’re a member of a law firm with 
10 or more people, you can have a benefit up 
to $10,000 per month and protect your 
associates and staff at the same time. In this 
way Group LTD solves the dilemma you as 
an employer face when an employee is 
seriously disabled. Do you continue that 
person’s salary? If not, how do you fire 
someone who’s flat on their back? 

You can choose individual or group 
coverage, or it may be that some 
combination of these two types of protection 
will best fit your needs. 


Unionmutual pioneers a new 
approach to insuring lawyers. 


We were the first to recognize that 
the financial needs of a lawyer are 
different; and we designed our plans, both 
individual and group, to reflect the 
difference. We provide high monthly 
benefits, the kind a highly compensated 
professional needs. We offer cost of living 
features that help your benefits keep pace 


*Source: The Statistical Abstract of the United States, 
1981 edition; 1964 Commissioner’s Disability Table. 


but not the income 
that pays for all. 


with inflation. And some plans pay benefits 
= if you can return to work on a part-time 
asis. 


Unionmutual. The only disability 
income insurer to offer real income 
protection on both an Individual 
and Group basis. 


We're the leader in disability income and 
a specialist in income protection for lawyers. 
We sell individual. We sell group. So we can 
do what’s best for you. It makes sense to see 
the leader, and to coordinate your disability 
income protection with the one company able 
to meet all your needs. Call your insurance 
advisor, call us at (800) 341-0465, or send the 
coupon below for more information. 


Unionmutual 
| 


Putting disability income protection 
in a whole new iight. 


| Please send your free literature on | 
l ( ) Individual Disability Income Plans 
| ( ) Group Disability Income Plans 
| Name 
| Title | 
| Company 
| Address | 
: City State Zip 
| I don’t have ___ I do have ____ an Individual | 
| Disability Income Plan now. | 
| I don’t have ___ I do have ____ a Group Disability 7 
| Plan now. | 
| Number of employees in my firm . 
| My insurance advisor is | 
| Address 7 
7 CALL (800) 341-0465. | 
| Or mail to: Joe Foran, Disability Income Products, | 
Unionmutual, 2211 Congress Street, Portland, | 
; Maine 04122. | 
Unionmutual Stock Life Insurance Company of New York. Elmsford. New York 10523 


©Copyright by Unionmutual 
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“By the book” means 


efficiency and 


confidence with 


Florida 
Real Estate Closings 


Settlement Procedures in 
Residential Transactions 


by Neysa Rich & James C. Brady 
© 1982 


$39.95 


plus tax 


Now, Florida attorneys, paralegals, and closing agents can handle residential real estate 
closings with concise ‘“‘by the book” procedures. This new “how-to” guide, prepared by 
a real estate closing professional in consultation with a practicing attorney, outlines the 
fundamentals of residential real estate closing skills: legal terms, mathematical 


formulae, property procedures, research sources and methods, and _ forms 
preparation. 


¢ Complete coverage of closing statements and sample forms with detailed 
explanations 


e Extensive section on mathematical formulae SUMMARIZED in an easy-to-use 
quick-reference chart 


ACTION CARD 
Please enter my order for the publication listed below, including any supplements, revisions, replacement pages, revised 
volumes, new additional volumes and related material. 1 understand | may at any time cancel my order for the supplements, 


revisions, etc., by so informing The Harrison Company in writing. Customers on automatic subscription receive 
preferential subscriber prices. Prices subject to change without notice. 


On cash sales there is no handling charge, and The Harrison Company will pay postage or freight. Handling charges plus 
postage or freight will be added to ALL OTHER SALES. 


—__Bill Firm Account -—Bill Personal Account Check Enclosed 
__Florida Real Estate Closings — Settlement Procedures in Residential Transactions $39.95 plus tax 


Account # Firm 
Name Address 
City/State/Zip 


Date_________ Signature 


THE esq HARRISON COMPANY, PUBLISHERS 


3110 Crossing Park * Norcross, Georgia 30071 (404) 447-9150 
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By Mark Faller 


A basic psychology textbook 
would not be complete without men- 
tion of the two great behaviorists, 
Pavlov and Skinner. Their contribu- 
tion to psychology boils down to the 
theory that we are a product of our 
environment. How does that theory 
relate to attorneys and their appear- 
ance in the courtroom? 

Wardrobe experts and consultants 
have based extensive research on just 
that premise to prove that the 
clothing we wear is an integral part of 
our environment. The studies show 
that the way we dress has tremendous 
impact on the people we deal with 
socially or professionally, and greatly 
affects how they treat us. The accu- 
racy of the studies is never more evi- 
dent than in the law profession. 

John T. Malloy, nationally 
renowned wardrobe consultant and 
author of the highly acclaimed book 
Dress For Success, states in his book 
as fact: “People who look successful 
and well educated receive preferen- 
tial treatment in almost all of their 
social or business encounters.” It’s 
true . . . but what are the basics in 


Attorney Mark Horwitz (left) checks 


the tailori 


ng of asuit with ward 


Guidelines for the properly 

dressed attorney begin with 

traditional and conservative 
apparel 


dressing appropriately in the court- 
room? 

The guidelines for dressing prop- 
erly as an attorney all begin with 
traditional and conservative apparel. 
Generally, high fashion clothes, while 
appropriate in many cases for social 
wear, are considered inappropriate 
in a courtroom situation. 

A balanced wardrobe is essential, 
and the basics of a good wardrobe 
never seem to change. For example, 
the experts say an attorney’s 
wardrobe should include 40 percent 
navy and deep blue suits, 40 percent 
grays and 20 percent light browns or 
tans. Psychological studies have 
shown the subconscious negative 
impressions given by dark brown or 
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robe consultant Hud E 


sfahani. 


green suits, which is why few attor- 
neys are seen in these colors. The same 
is true for any successful business- 
man’s wardrobe. 

When choosing any dress for suc- 
cess wardrobe, it is important to look 
at the suits that fit into an individual's 
personality and line of work as well. 
Still, basics in a wardrobe include 
suits in plain navy and gray, and pin- 
stripes in both colors, too. 


Dress used as an advantage 


For anattorney especially, clothing 
and its impressions on others is one 
factor in success that can be con- 
trolled and used to an advantage, as 
most successful attorneys will tell 
you. 

Mark Horwitz, a trial lawyer witha 
growing Orlando practice, considers 
his clothes and appearance an impor- 
tant part of his career. 


“Nothing is unimportant in a trial. 
It is essential to be aware of the dif- 
ferent impressions apparel has on 
others,” particularly a jury, he said. 

Horwitz learned how to dress from 
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Clothing and the 
courtroom 


experience. Aside from reading psy- 
chological studies on clothing, he 
watched other people and what their 
clothes said about them. 

“When I go into a courtroom, I 
don’t want people to notice what I’m 
wearing, but what I’m talking about,” 
he said, but his clothes must still sub- 
liminally add to his overall image of 
credibility. 

“People have certain subconscious 


expectations for an attorney. If a 
client comes to me for professional 
advice, I know I can’t sit behind my 
desk in blue jeans.” 

Horwitz began his law career after 
graduating from Spessard Holland 
College of Law at the University of 
Florida in 1972. He was associate 
legal counsel for the Deltona Corp. 
until 1973, then served a three-month 
army commitment from his school 
years which eventually led to his 
appointment to the Office of the 
United States Attorney in Orlando. 
He began his trial work there, a field 
he described as “demanding and hard 
work, but I enjoy it.” He opened his 
own firm in March of 1982. 


Wardrobe consultant and author of this article Mark Faller (left) discusses 
courtroom dress with Orlando attorneys Mark Horwitz and Jim Glatt. 


Women are becoming more sophisticated dressers and executive clothing stores 


are expanding their lines to provide more skirts and dresses for the woman professional. 
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When preparing for a trial, 
Horwitz visualizes the entire case 
and strives for control, including 
always telling his clients what to 
wear. If they don’t have appropriate 
clothing, he has his own wardrobe 
consultant outfit them. 

“Dress is not the end-all or win-all 
in a trial, but it is important,” he said. 

“Jurors and the public expect 
certain things from an attorney,” 
Horwitz said, including a well- 
presented case delivered by a profes- 
sional. He also feels that spending a 
small fortune to obtain this essential 
wardrobe for this professional image 
is not necessary. 

“Careful shopping and the right 
style is the key,” Horwitz said. “You 
can’t miss with a traditional business 
cut suit, white or light blue shirt and 
Ivy League tie,” he explained. A 
quick survey in courtrooms would 
show that most attorneys agree. 

Studies show that when executives, 
including attorneys, wear properly 
styled and fitted clothes, they look 
better and that is equated with credi- 
bility and the professional image. It’s 
also apparent that it makes people 
feel better to be dressed well, which 
leads to increased productivity. 

Horwitz substantiated this com- 
ment by saying, “After all these years, 
wearing one every day, my favorite 
outfit is a suit.” 


Dress for credibility 


Naturally, not all businesspeople 
adhere to the principles of dressing as 
an executive, and many are success- 
ful without doing so. Still, impor- 
tance of appropriate dress is a bit 
more evident in the law profession. 

“T hate getting dressed up,” said 
Jim Glatt, who has been with Markel, 
Scott, McDonough & O’Neal, P.A., 
Orlando, for two years, thus proving 
the adage that “there’s one in every 
crowd.” 

“Td much rather put on cowboy 
boots and jeans,” he joked. “But I 
know that dressing well is important 
to my profession.” 

Glatt graduated from Holland Col- 
lege of Law at the University of 
Florida in 1976 and has been practic- 
ing law in Orlando for six years. 

“Dressing well is also important to 
me. I pay attention to how other 
people dress. It’s a cardinal rule in 
our profession,” he said. 

“The jury first sees the attorney ina 
courtroom and they somewhat ‘judge’ 
the case on how the attorney looks.” 
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He added, “It’s a subconscious 
effect.” 
Classic research in communication 
and the effects of a source’s appear- 
ance show that physical attractive- 
ness, including dress, does have a 
substantial impact on the audience 
and the credibility of the source. 

Glatt strives for a look of control 
and honesty in his clothing. “I stay 
away from trendy clothes and stick 
with plain and conservative styles,” 
he said. 

“Above all, I have to look neat and 
in control,” he said. “I take great care, 
so that as I present my case, the jury 
will feel, ‘this is the way it is, this is the 
correct side of the story’ because my 
appearance shows that I care and 
that I’m orderly, and that I must have 
the same care and orderliness in my 
casework.” 

Glatt’s work takes him to New 
York frequently and his dress changes 
from the lightweight fabrics popular 
in Florida to heavy wools. 

“When I’m in New York, I usually 
buy three or four up-to-date ties to 
stretch my wardrobe,” he said. “When 
I’m in the courtroom, I always wear a 
tie with red in it. I’ve learned that the 
color red symbolizes power.” 

Glatt learned about effective pro- 
fessional dress from growing up 
around good dressers, reading a few 
books, and the help of a wardrobe 
consultant at an executive clothing 
store. 

“Getting the right suit and the 
proper fit is like the difference 
between a $10 pair of jeans and a $30 
pair. The $30 pair looks better,” he 
said. 

One of the problems that Glatt 
faces in his wardrobe development is 
lack of time to shop and learn what is 
acceptable to the professional image. 
It is a problem shared by the vast 
majority of the business executives 
and most successful attorneys. A good 
wardrobe consultant plays a major 
role in the time crunch, and will fre- 
quently call a customer if a certain 
color or style comes in that fits the 
needs and tastes of that individual. 

“Dressing is very important for my 
career,” Glatt said, “but I have no 
time to look for a suit. It’s very impor- 
tant to find someone who knows 
what they’re talking about and can 
teach you how to dress, if you need to 
learn.” 

Legal ability is the most important 
ingredient in a lawyer’s success, says 
Marjorie Bekaert Thomas, an Orlando 
real estate attorney. “But until your 


ability is proven, people are going to 
judge you on your appearance,” she 
added. “Your reputation will precede 
you years later, but that first impres- 
sion that is formed in the minds of 
your clients is essential in the early 
years. 

“Dressing well is important for my 
profession because people come to 
me with problems they want re- 
solved. They want their legal repre- 
sentative to take that problem 
seriously and the first impression they 
have of the lawyer needs to reflect 
this,” she said. 


One of the ways Thomas conveys 
this feeling to her clients is by choos- 
ing clothes that reflect the image that 
she is prepared to work, rather than 
an image that she’s relaxed. 


“Attorneys will never get to the point 
where they don’t have to dress well,” 
she said, and feels very strongly 
that her wardrobe must look serious 
and carefully planned. 


No uniform for women lawyers 


“There is no uniform for women in 
the law profession,” she is quick to 


HUDSAN-MAIRCUS 


executive clothiers 


Reward yourself 
with a real winner 


Head for our line-up of 
refreshing and very 
masculine new sports 
coordinates . . .. meticu- 
lously tailored and 
featuring the finest tropi- 
cal natural fibers. There’s 
never a doubt about 
perfect matching or 
harmonizing with our 
newly arrived selections. 
Jacket: Sizes 38-48 
Price from 129.00 
Trouser: Sizes 30-42 
Price from 55.00 


Law firm wardrobe 
plans available 


Monday - Thursday 10-8 

Friday & Saturday 10-6 

| VISA AND MASTER CARD 
WINTER PARK ORLANDO 


400 W. Fairbanks Ave. 
(305) 629-1515 
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point out. “Women don't have to 
wear blazers and flared skirts to look 
professional. A pretty dress, with the 
right touches, can look just as business- 
like,” she said. 

Thomas feels that attorneys also 
must dress to suit their situation in 
life. “I wore jeans in law school,” she 
laughed. Thomas was graduated 
from the Holland College of Law in 
1976, after receiving a B.A. in eco- 
nomics from Duke University. She 
has been practicing law in Orlando 
for six years. 

Women’s executive dress has 
become a big item with clothing 
manufacturers, due to recent studies 
that show women becoming more 
sophisticated dressers, combined 
with their increasing role in business, 
including the law profession. The 
studies reveal women are seeking 
quality in executive clothing, choos- 
ing suits instead of separates—more 
along the lines of the traditional male 
executive's wardrobe. 

Experts and wardrobe consultants 
across the country explain the way to 
get around the masculine look is to 
choose suits in nontraditional fabrics, 
such as 100 percent silk, silk and wool 
blends or silk/linen and wool blends. 

“Women should not be afraid to 
smile—when appropriate,” said 
Patricia Fawsett, and added that a 
smile can be one of the most impor- 
tant parts of a woman’s wardrobe. 

Fawsett is the immediate past pres- 
ident of the Orange County Bar Asso- 
ciation, and a trial lawyer with 
Akerman, Senterfitt & Eidson since 
graduating from Holland College of 
Law in 1973. She was the first woman 
hired by the firm. 

“A negative impact on a jury from 
an attorney’s clothing is bad for a 
client as well as the attorney,” she 
said. “What you wear to court must 
pertain to what you're doing. It is the 
total image of an attorney that counts, 
and clothing is an integral part of that 
image.” 

Fawsett prefers two piece suits or a 
dress and jacket. Her clothing must 
be well coordinated and she stays 
away from flowery designs and 
“fluff.” “I go for the subdued colors 


—beige, brown and black,” she said. 

Fawsett spends little time worry- 
ing about femininity. “It is irrelevant 
in a courtroom. When I’m represent- 
ing a client, getting in the courtroom 
and doing the best job I can are first 
on my mind. Femininity comes from 
within. A properly dressed woman is 
so elegant,” she added. 

Fawsett spends even less time shop- 
ping, as her busy schedule does not 
permit leisurely browsing. She has 
two or three regular shops that allow 
her to add to her professional ward- 


The author, Mark Faller and his 
partner Hud Esfahani, owners of the 
Winter Park-based Hudsan Marcus 
Executive Clothiers, have specialized 
in wardrobe coordination and analysis 
for business professionals for several 
years in Florida. 


robe, as they often call her when a 
new line arrives that would suit her 
needs. 


Natural fabrics best for Florida 


For men, the current and tradi- 
tional suit style includes a natural, 
soft shoulder line without padding, a 
natural width lapel—three and one 
fourth to three and one half inches—a 
single vent in the back and natural 
fabrics such as wools, cottons and 
fine polyester/wool blends. In 
Florida’s hot, muggy weather, all- 
natural fabrics can help “beat the 
heat,” but short-sleeved shirts are 
never proper. More and more busi- 
ness people are learning how to dress, 
but few know how to dress for 
comfort. 

Orlando holistic physician Roy 
Kupsinel said the adverse effects of 
synthetic fabrics on the body’s cool- 
ing system have been substantiated 
by a type of muscle testing. Even the 
fumes of synthetics can be dehabili- 
tating. 

Kupsinel, a student of Dr. John 


Skin Color Wear 


Diamon, author of the widely ac- 
knowledged book, Your Body 
Doesn't Lie, recommends natural 
fabrics. In the book, Diamon writes, 
“Synthetic fibers impair the activity 
of the thymus gland and thus reduce 
life energy. It may be because syn- 
thetics alter the normal ionization of 
the air around the body. I always 
recommend that clothing made only 
of 100 percent natural fibers be 
worn.” 

Natural fabrics are best suited 
for Florida’s year round tropical 
weather. Shirts made of 100 percent 
cotton are best; collars and cuffs 
should be comfortably loose to allow 
circulation of air around the body. 

Considered “out” and not in keep- 
ing with the traditional look are wide 
lapels and ties, flared pants, tight- 
fitting (European) cuts, pointed or 
high heeled shoes, 100 percent 
polyester suits and high fashion colors 
such as pastels, bright reds, yellows 
and mauves. 

Skin color also plays an important 
role, and the chart below can be used 
as a general guideline. 


Executive dress does not neces- 
sarily mean wearing a three-piece 
suit everyday to the office either. 
However, casual wear should be as 
well coordinated and planned as 
one’s suits. In reference to three- 
piece suits, vests are thought of as an 
essential part of an attorney’s suit. 
This is rapidly changing and vests are 
becoming less popular, so manu- 
facturers can keep ever rising costs 
down a bit. A vest can add $40 to $60 
to the total cost of the suit at retail and 
is thought to spend more time in the 
closet than in use. Also another layer 
of clothing is not feasible in this cli- 
mate. Still, most wardrobe con- 
sultants recommend businessmen 
and attorneys have at least two dark 
suits with vests in their wardrobe. 

Old sayings become old sayings 
because they are tried and true. One 
of the oldest sayings is “clothes make 
the man (and woman!).” O 


Avoid 


Fair-pink 


Fair, olive tones 


Medium 
Suntanned, dark 


Tans, dark colors 


Darker colors, navy 
blues, dark gray 


All colors 


Most colors—stress 
lighter hues 


Pastels 


Light colors, pastels, 
light beige, light gray 


Dark browns, dark 
greens 
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You don't have to guess. Not with American. American Title offices have 
published the specific response times you can expect for key title services. 
Everything from processing the order to submitting underwriting decisions 
to issuing the policy. Now you'll know—in hours and days—the maximum 
time it will take for American Title to complete every facet of its service. And 
usually, we'll beat our published schedule. 


@ Count on American. Everybody talks about good service. 
We put it in writing. 


american title insurance company 
1101 Brickell Avenue, Miami, Florida 33131. (305) 374-4300 


Affiliated Companies: The Title Insurance Corporation of Pennsylvania, 
Columbia Real Estate Title Insurance Company. 


a subsidiary of The Continental Corporation @ TCC 1962 
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The new financial source 
for trust services of every kind 
in Florida 


Manufacturers Hanover Trust Company 
of Florida provides a full 
range of trust services— 
including investment management 
for individuals and institutions, 
custodial services, and administration 
of trusts and estates. 


For information contact 


In Miami: In Tampa: 


Joseph M. Santarella Joseph A. Havian 
President Vice President and 
100 N. Biscayne Boulevard Senior Trust Officer 
Miami, Florida 33132 Suite 205 
(305) 350-7611 5201 W. Kennedy Boulevard 
Tampa, Florida 33609 
(813) 876-2580 


MANUFACTURERS HANOVER 
TRUST COMPANY 
OF FLORIDA 
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1981-82 Florida Association for Women Lawyers 
S/ writing competition 


Bennett Amendment 


Reaching beyond equal pay to encompass 
the doctrine of comparable worth 


By Penny Kahn 


Wage differentials between males and females are an offensive reality and remain an unsettled 
dilemma. American women continue to experience economic hardships because they are paid 
substantially less than their male counterparts.'! A major legal obstacle has been the uncertain 
relationship between the Equal Pay Act of 1963? and Title VII of the Civil Rights Act of 1964. 
The basic legal question has been whether Title VII’s ban on discrimination in compensation 
extends beyond the Equal Pay Act’s prohibition of unequal pay for equal work to jobs different 
in content but requiring similar skill, effort and responsibility. 

The earlier enacted provision, the Equal Pay Act, was promulgated as an amendment to the 
Fair Labor Standards Act of 1938.4 The Equal Pay Act provides in part: 

No employer having employees subject to any provisions of this section shall discriminate, within any establishment in 
which such employees are employed, between employees on the basis of sex by paying wages to employees in such 
establishment at a rate less than the rate at which he pays wages to employees of the opposite sex in such establishment for 
equal work on jobs the performance of which requires equal skill, effort, and responsibility, and which are performed 
under similar working conditions, except where such pay is made pursuant to (i) a seniority system; (ii) a merit system; 
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Bennett Amendment: 
Reaching beyond 
equal pay 


(iii) a system which measures earnings by 
quantity or quality of production; or (iv) a dif- 
ferential based on any other factor other than 

Title VII of the Civil Rights Act of 
1964 prohibits an employer to “dis- 
criminate against any individual with 
respect to his compensation, terms, 
conditions, or privileges of employ- 
ment, because of such individual’s 
race, color, religion, sex, or national 
origin. . . 

The Bennett Amendment to Title 

VII refers to the Equal Pay Act, 
which is where the controversy 
regarding the statutes’ interrelation- 
ship emerges. Contained in 703(h) of 
Title VII, the Bennett Amendment 
states: 
It shall not be unlawful employment practice 
under this subchapter for any employer to dif- 
ferentiate upon the basis of sex in determining 
the amount of the wages or compensation paid 
or to be paid to employees of such employer if 
such differentiation is authorized by the pro- 
visions of section 206(d) of Title 29.7 

Most courts have insisted that Title 
VII's prohibition of sex-based wage 
discrimination is restricted to claims 
of equal pay for equal work.’ Yet, 
Title VII was created to remedy all 
forms of discrimination “not only 
overt discrimination but also prac- 
tices that are fair in form, but dis- 
criminatory in operation.”® 

To effectuate the proscription of 
all forms of discrimination, specif- 
ically in the area of sex-based litiga- 
tion, a woman must be granted 
redress when she is discriminatorily 
underpaid although her job is not 
equal to her higher paid male co- 
worker. The basis for this claim is the 
“comparable worth theory” which 
provides that equal compensation is 
required for jobs with comparable 
intrinsic worth to the employer or 
difficulty of the job compared with 
other jobs in the same organization or 
community. 

The availability of comparable 
worth claims for litigants can only be 
sanctioned after the relationship be- 
tween the Bennett Amendment and 
Equal Pay Act is resolved. As illus- 
trated by the review of case law 
which follows, judicial disharmony 
and confusion surround the relation- 
ship between the Bennett Amend- 
ment and Equal Pay Act. However, 
the recent Supreme Court decision of 
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County of Washington v. Gunther" is 
a significant step toward clarifying 
this area of the law. The problems en- 
countered when litigating compa- 
rable worth claims are not insur- 
mountable and use of comparable 
worth for sexually discriminated fe- 
male wage earners is an imminent, 
necessary reality. 


The Gunther decision 


On June 8, 1981, the United States 
Supreme Court decided County of 
Washington v. Gunther." Writing for 


Penny Kahn, Gainesville, received 
her B.S. in environmental communica- 
tions from the University of Florida and 
anticipates receiving her J.D. from that 
university in December 1982. Presently 
a law clerk with Larry G. Turner, P.A., 
Kahn was a finalist in the 1982 
Regional ABA/LSD Moot Court 
Competition. She has also worked as a 
legal intern in the Eighth Circuit public 
defender’s office and as a legal 
research assistant with the Center for 
Governmental Responsibility. 

Debbie Malinsky, Miami, immediate 
past president of the Florida 
Association for Women Lawyers, 
assisted in the editing of this article. 


a five-man majority, Justice Brennan 
held that Title VII claims of sex- 
based wage discrimination are not 
barred by the Bennett Amendment 
merely because no members of the 
opposite sex were performing equal 
jobs.'"2 This opinion clarified the 
scope of the Bennett Amendment by 
illuminating the relationship 
tween Title VII and the Equal Pay 
Act. Simply stated, the Equal Pay Act 
standard of equal pay for equal 
work!? was held not to control ail 
‘Title VII litigation of sex-based wage 
discrimination. 

The Gunther suit was filed by four 
women employed as jail matrons at 


the Washington County, Oregon, 
jail.'4 Their tasks consisted of guard- 
ing female prisoners among other 
functions. Plaintiffs’ complaint al- 
leged unequal pay for substantially 
equal work, and in the alternative, a 
wage differential attributable to in- 
tentional sex discrimination. The 
Ninth Circuit affirmed that part of 
the district court’s conclusion which 
found the women’s jobs were not 
substantially equal to the men’s jobs, 
but reversed on plaintiffs’ second 
allegation holding a Title VII claim 
could be raised even if the Equal Pay 
Act was not violated. The Ninth 
Circuit’s decision was affirmed in 
Gunther. 

Although Gunther states that Title 
VII and the Equal Pay Act can exist 
independently, Justice Brennan 
repudiated any intention to decide 
whether the “now permissible” Title 
VII wage discrimination claims 
could be brought on the “controver- 
sial concept of comparable worth.” 
Yet, this is precisely what the case in- 
volved. The female guards’ direct 
evidence, which proved they had 
been discriminatorily underpaid, 
went to the heart of a comparable 
worth claim. Respondents sought to 
demonstrate their depressed wages 
were due to intentional sex discrimi- 
nation. The wages embraced a pay 
scale for female but not for male 
guards at a lower level than the 
county jail’s survey of outside mar- 
kets and the job’s worth.'® Further, 
the evidence disclosed the county 
had determined respondents’ jobs 
were worth 95 percent as much as the 
male correctional officers, but they 
were paid only 70 percent as much.!7 


Judicial disharmony 


Besides Gunther, only two cases 
have strictly adhered to the view that 
Title VII cases of wage discrimina- 
tion are not controlled by the Equal 
Pay Act: the Ninth Circuit decision 
affirmed in Gunther'® and the Third 
Circuit decision, IUE v. Westing- 
house Electric Corp.'® 

The problem in IUE involved the 
defendant corporation’s wage struc- 
ture which resulted in lower rates for 
jobs predominately filled by women 
than the rates of the male- 
predominated jobs. The court relied 
on the language and _ legislative 
history of the Bennett Amendment 
and Equal Employment Opportunity 
Commission [EEOC] regulations 
and rulings in deciding the wage dis- 
parity was due to “explicit discrimi- 
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nation”; thus the employer was found 
in violation of Title VII.2° In closing 
the court stated: 

To paraphrase the Supreme Court’s words: “It 
would be ironic indeed if [the Equal Pay Act], 
a law triggered by a Nation’s concern over 
centuries of [sexual discrimination] and in- 
tended to improve the lot of those who had 
‘been excluded from the American dream for 
so long’” were to lead to the contraction of 
their rights under Title VII.?! 

Other cases have indirectly sup- 
ported Gunther. In City of Los 
Angeles, Department of Water and 
Power v. Manhart,?? female employ- 
ees who received smaller paychecks 
than men _ because they were 
required to make larger pension plan 
contributions than male employees 
based on statistics showing women 
live longer than men, sued under 
Title VII. In a footnote, the Court 
stated, “The Bennett Amendment ex- 
tends the [Equal Pay] Act’s Court ex- 
ceptions to all forms of ‘compensation 
covered by Title VII.’”25 

Another federal case has gone so 
far as expressly to recognize the posi- 
tive value of a comparable worth 
formula, but gave deference to 
Congress by not permitting applica- 
tion of the formula in that case. 
While the Court wholeheartedly concurs in the 
observation that the advancement of women 
and minorities will not be assured until em- 
ployers pay all persons according to their 
value to the enterprise . . . I cannot conclude at 
this point that Congress has authorized the 
Courts to undertake an evaluation and de- 
termination of the relative worth of 
employers.*4 

For the most part, courts have per- 
sistently required Title VII claims of 
sex-based wage discrimination to 
adhere to the provisions of the Equal 
Pay Act.* In other words, a Title VII 
plaintiff would have to prove her pay 
differential is based on sex discrimi- 
nation and that she performed equal 
or substantially equal work as her 
male co-worker.?6 

In two comparable worth cases 
where plaintiffs sought equal pay, 
Christensen v. State of Towa’ and 
Lemon v. City and County of 
Denver,?’ the courts concluded such 
claims were not within the ambit of 
Title VII of the Civil Rights Act. In 
Christensen the court refused to ad- 
dress the conflict over the Bennett 
Amendment’s interpretation on the 
grounds that the female clerical 
workers who alleged their jobs were 
equally valuable as the male physical 
plant workers failed to make a prima 
facie case.2® The claimants in Lemon 
were nurses who wanted their jobs 
compared with nonnursing posi- 


tions and argued that a contrary re- 
sult would perpetuate the historical 
underpayment of nurses. Neverthe- 
less, the court denied relief on the 
grounds that the nurses failed to 
establish their jobs were equal to the 
work in the classifications they 
sought. 


Competing approaches to 
comparable worth 


The relationship of the Equal Pay 
Act and Bennett Amendment re- 
volves around three theories: the 
selective incorporation approach, 
the total incorporation approach, 
and the congruence approach. 

The selective incorporation ap- 
proach provides the broadest 
coverage by merely incorporating 
the Equal Pay Act’s four affirmative 
defenses into Title VII's prohibition 
of sex discrimination.*! A plaintiff is 
not required to prove performance 
of equal work to make out a prima 
facie case, so long as the wage dif- 
ferential is not pursuant to seniority, 
merit, quantity or quality of 
production or based on any factor 
other than sex.®? Thus, a female must 
prove she is receiving unequal wages 


for equal or substantially equal work 
as that performed by her male co- 
worker based upon similarity of skill, 
effort and _ responsibility under 
similar working conditions. 

The total incorporation approach 
merges the Equal Pay Act’s equal 
work formula into Title VII's Bennett 
Amendment.® Thus, a female must 
prove she is receiving unequal wages 
for equal or substantially equal work 
as that performed by her male co- 
worker based upon similarity of skill, 
effort and responsibility under sim- 
ilar working conditions. 

Finally the congruence approach 
recognizes that Title VII can exist in- 
dependently of the Equal Pay Act. 
When a claimant makes a Title VII 
wage discrimination allegation 
which could also constitute an Equal 
Pay Act claim, then the Court will 
utilize the Equal Pay Act’s provisions 
and standards. This was demon- 
strated in the lower court Gunther 
opinion, where the court ruled that 
Equal Pay Act standards apply to 
Title VII suits only when plaintiffs 
raise a claim of equal pay. When 
plaintiffs raise a Title VII discrimi- 
nation compensation claim without 
alleging performance of substan- 
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tially equal work, no conflict arises 
since the Equal Pay Act is 
inapplicable.“ 

There are advantages and dis- 
advantages depending on whether 
the total, selective, or congruence 
approach is the accepted theory. The 
total incorporation view may 
provide a clearer standard for Title 
VII wage discrimination litigation as 
the substantially equal criteria of the 
Equal Pay Act would be the 
controlling guideline. The most 
convincing reason favoring total 
incorporation is that private 
employers would not be subjected to 
conflicting standards to rebut sex- 
based wage discrimination claims.* 

Although total incorporation 
would create an easier standard for 
courts and litigants to follow, the 
selective incorporation approach 
would preserve uniformity within 
Title VII. Prohibition against sex 
classification would then be treated 
the same as race, color, religion, and 
national origin. 

In City of Los Angeles, 
Department of Water and Power v. 
Manhart,** the Court compared the 
situation where women were taking 
home smaller paychecks, to a case 
where a statute designed to prohibit 
racial discrimination in employment 
could not reasonably allow a 
takehome pay differential based ona 
racial classification.*7 On the other 
hand, Congress may have intended 
to treat sex differently from race un- 
der Title VU. For example, the bona 
fide occupational qualification 
(BFOQ) is an available defense for 
employers faced with Title VII 
claims, but is inapplicable in race dis- 
crimination suits. 

Further, selective incorporation 
may more readily prevent sex-based 
wage discrimination from going un- 
remedied than would total incorpo- 
ration. By not incorporating the 
equal work standard, Title VII's pro- 
hibition against intentional sex-based 
employment discrimination in com- 
pensation can be carried out. Sup- 
port for selective incorporation lies 
within the purpose of Title VII to 
proscribe “not only overt discrimina- 
tion but also practices that are fair in 
form but discriminatory in opera- 
tion.”39 


Using the congruence approach, 
one would have to conclude that 
Congress intended parallel and over- 
lapping remedies to alleviate em- 
ployment discrimination.“ Instan- 
ces exist, however, where a plaintiff 
would want to bring a claim under 
both statutes or one rather than the 
other because of statutory differences 
such as coverage, statute of limita- 
tions, procedural prerequisites to 
suit, the right to sue in federal court, 
and available remedies. 

For example, the Equal Pay Act 
coverage is somewhat narrower than 
Title VII since the Equal Pay Act, 
which comes under the Fair Labor 


The problems surrounding 

comparable worth suits for 

discriminatorily underpaid 

women can be reconciled 
over time 


Standards Act (FLSA) applies to em- 
ployees engaged in commerce.*! 
Title VII is applicable to employers 
in industries only affecting com- 
merce.*? Contrary to the narrower 
coverage inference, the Equal Pay 
Act requires only two employees— 
one female and one male to support a 
claim of unequal pay. In contrast, 
Title VII applies to employers with 
15 or more employees.*% 

Equal Pay Act suits must be filed 
with the Court within two years and 
willful violations are governed by a 
three-year statute of limitations.‘4 Al- 
though Title VII claims are not 
barred by a statute of limitations, a 
charge must be filed with the EEOC 
or local affiliated agency within 180 
days of the violation and then suit 
must be filed within 90 days of 
receipt of a statutory “right to sue” 
letter from the agency.* 

The FLSA clearly provides for 
filing suit in either federal or state 
court.*6 However the ability of a Title 
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VII plaintiff to file in state court is un- 
clear since the applicable section 
states, “[e]ach United States cistrict 
court and each United States court of 
a place subject to the jurisdiction of 
the United States shall have jurisdic- 
tion of actions brought under this 
subchapter.”47 One state court has 
interpreted the applicable language 
as creating exclusive jurisdiction in 
federal court. 

In wage discrimination suits, the 
recovery sought is generally back 
pay. Equal Pay Act recovery has time 
limits for back pay and liquidated 
damages.‘ If the court finds discrimi- 
nation in an Equal Pay Act suit, back 
pay must be awarded equal to the 
compensation payable if the employ- 
er had employed or promoted the 
plaintiff without discrimination.* 
Conversely, Title VII provides for 
broad equitable remedies and _ is 
subject to the court’s discretion.*! 


Conclusion 


Until the Gunther Court an- 
nounced that Title VII was not con- 
trolled by the Equal Pay Act 
standard of unequal pay for equal 
work, Title VII comparable worth 
allegations could not succeed. This 
was primarily due to the Equal Pay 
Act’s legislative history which ex- 
pressly renunciated any intention to 
permit suits for equal pay on a 
comparative worth standard.* If the 
doctrine of comparable worth under 
Title VII is to become a means by 
which women discriminated against 
can require equal pay, several issues 
need to be resolved. 

The comparable worth doctrine 
contains two independent potential 
measuring tools: intrinsic value or a 
comparison of wages of similar jobs 
in the same organization or outside 
labor market. There are pros and 
cons associated with both of these 
devices, yet critics stress the disad- 
vantages. Job evaluation systems 
can be innately too subjective, utiliz- 
ing factors such as skill, effort and 
responsibility; the employer is 
ranking the relative worth and may 
intentionally or unintentionally im- 
pose discriminatory criteria.54 For 
example, emphasis may be placed on 
duties rarely performed such as 
handling heavy materials or working 
at excessive speeds. 

The problems surrounding 
comparable worth suits for discrimi- 
natorily underpaid women can be 
reconciled over time. For instance, 
the EEOC could mandate standards 


A 


and guidelines for employers’ evalu- 
ation systems, so the subjectivity 
notion could be minimized. 
Unfortunately, the narrow 

majority in Gunther and the Court’s 
refusal to acknowledge that the case 
involved a comparable worth claim, 
leaves open a court’s ability to ignore 
this concept and deny such claims. 
However, several noteworthy 
developments support the trend 
toward accepting comparable 
worth.5® American Telephone and 
Telegraph has recognized the Bell 
system’s pattern of undervaluing 
women’s jobs and has signed decrees 
giving women promotions, wage ad- 
justments, and back pay.*” In its 1979 
annual convention, the AFL-CIO 
passed a_ resolution supporting 
comparable worth.** Fifteen states 
have statutes requiring equal pay for 
comparable work.* This activity evi- 
dences an acknowledgment of the 
overriding purpose of equalizing 
pay: 

The objective of equal pay legislation. . . is not 
to drag down men workers to the wage levels 
of women, but to raise women to the levels en- 


joyed by men in cases where discrimination is 
still practiced. 


'In 1977, women realized median earnings 
of $8,618. While men received $14,626. These 
figures represent a decline in the American 
woman's relative economic position, since 
females earned 49 percent of men’s salaries in 
1977 and had received 63 percent of men’s 
earnings in 1956. Gasaway, Comparable 
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Gunther Overview]. 

229 U.S.C. §206(d)(1) (1976). 

342 U.S.C. §§2000 et seq. (1976). 

429 U.S.C. §§201 et seq. (1976). 

529 U.S.C. §206(d)(1) (1976). 

642 U.S.C. §2000e-2(a) (1976). 

742 U.S.C. §2000e-2(h) (1976). 

5See, notes 25-26, infra. 

®Griggs v. Duke Power Company, 401 U.S. 
424 (1971). 

10452 U.S. 161 (1981); it should be noted that 
the Court refused to deal directly with the 
comparable worth theory. 

fd, 

27d., at 181. 

'3See, notes 25-26, infra and accompanying 
text. 

‘Gunther v. County of Washington, 623 
F.2d 1303 (9th Cir.), aff'g upon petition for 
rehearing, 602 F.2d 882 (9th Cir. 1979), aff'd, 
452 U.S. 161 (1981). 

15452 U.S. at 166, Justice Brennan defined 
comparable worth as a “comparison of the 
intrinsic worth or difficulty of their jobs with 
that of other jobs in the same organization or 
community.” 

at 180. 

18623 F.2d at 1303. 

19631 F.2d 1094 (3d Cir. 1980), cert. denied, 
452 U.S. 967 (1981). 
20Td., at 1107. 
211d. (quoting from United Steelworkers of 


America v. Weber, 443 U.S. 193, 204 (1979) ). 

22435 U.S. 702 (1978). 

231d., at 712 note 23. 

24Gerlach v. Michigan Bell Telephone Co., 
501 F.Supp. 1033, 1321 (E.D. Mich. 1980). 

25Orr v. Frank R. MacNeill & Son, Inc., 511 
F.2d 166 (5th Cir.), cert. denied, 423 U.S. 865 
(1975); Ammons v. Zia Co., 448 F.2d 117 (10th 
Cir. 1971). 

26“Congress in prescribing ‘equal’ work did 
not require that the jobs be identical, but only 
that they must be substantially equal.” Schultz 
v. Wheaton Glass Company, 421 F.2d 259, 261 
(3d Cir.), cert. denied, 398 U.S. 905 (1970) 
(footnote omitted). Accord, Corning Glass 
Works v. Brennan, 417 U.S. 188, 203 n.24 
(1974). 

27563 F.2d 353 (8th Cir. 1977). 

28620 F.2d 228 (10th Cir.), cert. denied, 449 
U.S. 887 (1980). 

29563 F.2d at 355. 

30620 F.2d at 230. 

31TUE, 631 F.2d at 1099. 

3See, cases cited note 25 supra. See 
generally IUE, 631 F.2d at 1099; Gunther, 623 
F.2d at 1311. 

34623 F.2d at 1313. 

3Note, The Bennett Amendment: A 
Loophole in the Prohibition against Sex Dis- 
crimination in Compensation Under Title 
VIIP, 85 Dick L.ReEv. 67 (1980) (quoting from 
Federal Deposit Insurance Co. v. Tremaine, 
133 F.2d 827, 830 (2nd Cir. 1943) [hereafter 
Loophole}. 

36 See, note 22, supra. 

37435 U.S. at 709. 

3842 U.S.C. §2000e-2(e) (1) (1976). 

39Griggs v. Duke Power Co., 401 U.S. at 431. 


49623 F.2d at 1312. 

4129 U.S.C. §206(a) (1976). 

#242 U.S.C. §2000e(b) (1976). 

oid: 

4429 U.S.C. §255 (1976). 

4542 U.S.C. §2000e-5 (1976). 

4629 U.S.C. §216(B) (1976). 

4742 U.S.C. §2000e-5(f) (3) (1976). 

‘48Fox v. Eaton Corp., 48 Ohio St. 2d 236, 258 
N.E.2d 563 (1976). 

49See, Laffey v. Northwest Airlines, Inc., 
567 F.2d 429 (D.C. Cir. 1976) construing 29 
U.S.C. §255(A) (1976). 

5099 U.S.C. §216(a)-(d) (1976). 

5142 U.S.C. §2000e-5(g) (1976). But cf., 
Albermarle v. Moody, 422 U.S. 405 (1975) 
when a court finds discrimination, back pay 
award is generally appropriate. 

52108 Cong. Rec. 14767 (1962). 

3Blumrosen, Wage Discrimination, Job 
Segregation and Title VII of the Civil Rights 
Act of 1965, 12 U.Micu.L.Rev. 397 (1979). 

54Nelson, Opton and Wilson, Wage 
Discrimination and the “Comparable Worth” 
Theory in Perspective, 13 U.Micn.L.ReEv. 231 
(Winter 1980). 

55 See, Schultz v. Wheaten Glass, 421 F.2d at 
262-63; The Secretary of Labor proved that a 
10 percent wage differential for male selector 
packers was not justified on the basis that they 
did 16 additional tasks including lifting and 
stacking cartons regardless of weight or bulk. 

56 Post-Gunther Overview at 1124-25. 

57Td., at 1124. 

587 d., at 1124, n.15. 

597d., at 1147. 

6°Corning Glass Works v. Brennan, 417 U.S. 
at 207 (quoting Representative Dwyer, 109 
Cong. Rec. 2714 (1963) ). 
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Effective April 1, 1980, art. V, §3 
(b)(3) of the Florida Constitution 
(which defines the parameters of 
Supreme Court conflict certiorari 
jurisdiction of district court deci- 
sions) was amended. This article will 
summarize the history preceding the 
amendment, the court’s actions 
under it, and delineate options avail- 
able to counsel during the appellate 
process. 


Historical summary 


Prior to 1957, appeals of all circuit 
court decisions could be filed 
directly with the Florida Supreme 
Court.! In 1957 the district courts of 
appeal were created in order to 
reduce the caseload of the Supreme 
Court.2 They were intended to be the 
final appellate court for the majority 
of legal questions.? The Supreme 
Court’s review authority of their 
decisions was only to be exercised in 
selected cases to harmonize juris- 
prudence on a statewide basis.4 


onflict review in the 
Supreme Court of a 
’s per curiam decision 


By Toby Buel 


Per curiam affirmed decisions 
(hereinafter PCA) of the district 
courts, because they provided no 
precedent for anyone reading the 
decision, provided no basis for estab- 
lishing conflict, or hence, jurisdic- 
tion.» The knowledge of the lower 
courts and the parties of the holdings 
underlying the decisions was treated 
as de minimis. 

Confronted with a district court’s 
decision in conflict with another 
prior appellate decision in a PCA 
format, the Supreme Court found 
jurisdiction on the basis of conflict 
within the “record proper” in the 
much discussed and _ frequently 
criticized case of Foley v. Weaver 
Drugs, 177 So.2d 221 (Fla. 1965). The 
term “record proper” was defined as: 
“the written record of the proceed- 
ings in the Court under review except 
the testimony”® and was the subject 
of much litigation.’ 

A resultant expanding caseload en- 
sued in the Supreme Court, based in 
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part on the court’s acceptance of 
cases for certiorari from record 
proper review. The Supreme Court, 
under the leadership of then Chief 
Justice England and Justice Overton, 
set in motion the events that led to the 
constitutional amendment that 
overruled Foley, its progeny and 
“record proper” review.’ 


Actions under new Article V, 
§3(b)(3) 

In order for the Supreme Court to 
review a decision of a district court 
on a petition for conflict review 
under the new amendment, there 
must be “direct and express” conflict 
between the district court decision 
and a Supreme Court decision or 
“another” district’s decision. 

Under the prior provision, there 
was only required a “direct” conflict 
between the case at bar and a 
Supreme Court case or “a” district 
court decision (intradistrict conflict 
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Conflict review 
in the Supreme Court 


could be a basis for further review). 
During the adoption process, the 
court represented to the public that 
the adoption of the amendment 
would: 

... eliminate the jurisdiction of the Supreme 
Court to review for conflict purposes per 
curiam decisions of the district courts of 
appeal rendered without opinion. . . .° 

The court adopted this position in 
Dodi Publishing Co. v. Editorial 
America, S.A., 385 So.2d 1369 (Fla. 
1980) saying: 

We reject the assertion that we should examine 
a case cited in a per curiam decision to 
determine if the contents of that cited case 
now conflict with other appellate decisions.'° 

Returning to a pre-Foley era, the 
court was requiring a conflict of 
opinions as opposed to a conflict of 
decisions.'' In line with this reason- 
ing, the court has held that a 
dissenting opinion, which by defini- 
tion does not constitute the decision 
of the court, may not be used to 
support a finding of conflict.!2 In 
dicta, the court indicated that a 
concurring opinion would likewise 
not provide a sufficient basis for 
conflict review jurisdiction." Pre- 
viously, jurisdiction based upon the 
exposure of conflict in dissenting 
opinions had been allowed.'4 

The court implies that the conflict 
must be explicitly expressed in the 
body of the opinion, mere inference 
not being sufficient. (“We find no 
direct conflict expressly appears in 
the written order of the district 
court”—this has the trappings of an 
ostrich with his head stuck in the 
sand.)'§ This would permit district 
courts to ignore precedent and be 
shielded from review by not ac- 
knowledging conflict, and suggests 
an extremely restricted review by the 
high court by not examining the 
ramifications of the lower court’s 
opinion. 

The restricted view has since been 
receded from by the court to some 
extent. When a case, cited as control- 
ling in a district court’s PCA, had 
been reversed by the Supreme 
Court, it found direct and express 
conflict, taking note of its reversal by 
reviewing its “public record 
actions.”!§ The district court’s deci- 
sion is reported as PER CURIAM 
AFFIRMED, see Murray v. State, 


850 THE FLORIDA BAR JOURNAL/DECEMBER 1982 


378 So.2d 111 (Fla. 5th DCA 1980).!7 

As in Foley, the court did not re- 
quire an opinion. Similarly, the court 
did not limit itself to the four corners 
of the district court’s published de- 
cision to find conflict, and had to 
have examined the record of Jollie in 
order to establish that the reversal of 
Murray compelled a _ reversal in 
Jollie. 

There were two propositions in 
Murray: that a requested jury instruc- 
tion on possible sentences had to be 
given, and that the failure to give it 
could be harmless error. The 
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Supreme Court had to determine 
that the lower court was relying on 
the latter point in Jollie in order to 
establish conflict. 

The linchpin in Foley was “record 
proper,” as is “public record actions” 
to Jollie. The two phrases show 
striking similarities under analysis. 
“Action” does little to modify “public 
record,” because its very purpose is 
to report judicial labor’s results 
(actions). The public nature of the 
records does little to distinguish the 
action referenced, for almost all 
records of the courts are public and 
all that affect statewide jurispru- 
dence are, of necessity, public 
record. 

“Record,” as used in Jollie, allowed 
the Supreme Court the usage of its 
spectrum of opinions to establish 
conflict, while Foley’s use of record 
(proper) allowed nearly unfettered 


discretion with respect to examining 
the pertinent records at the various 
levels below in the subject case. 

The Supreme Court may utilize 
Jollie’s “public record actions” test to 
establish conflict ina Foley-type case 
(i.e., where the conflict is buried in 
the record below) given sufficient 
persuasive factors. Of significance to 
the court in Jollie were these factors: 

(1) The inherent unfairness to the 
petitioner of the district court’s 
decision after reversal of the holding 
by the Supreme Court. 

(2) The happenstance of the 
petition being filed in the Supreme 
Court after the effective date of the 
new constitutional amendment. 

(3) Nearly contemporaneous 
cases involving persons similarly 
situated had been granted relief by 
the high court. 

(4) The delay of the case was due, 
in part, to extended processing by the 
district court of appeal.'8 

Former Justice B. K. Roberts 
suggests that equal protection 
analysis would be beneficial in juris- 
dictional briefs in such cases.!9 

Whether the public record actions 
of a circuit judge or of even a district 
court are of such a magnitude as to 
warrant Supreme Court review 
when not accompanied by an 
opinion should be decided based 
upon the significance of the actions in 
terms of stability to the state’s juris- 
prudence. Mere disparity among 
circuits is not enough; it is only when 
the goals of the appellate decisions 
are violated that conflict review 
ought to be triggered.2° 

To allow jurisdiction to be found 
when the merits of the case were of 
sufficient interest to four members of 
the Supreme Court would return the 
district courts to being “way stations” 
and clearly violate the intent of the 
amendment. To require that conflict 
must be inherent within the decision 
as reported would invite chicanery, 
create instability, and allow each 
district court the opportunity to 
rewrite the state's jurisprudence and 
escape review by ignoring 
conflicting cases. If the Supreme 
Court would focus on the extent to 
which confusion would be caused by 
allowing a decision to stand, it would 
assume its proper role of limited 
review of cases with statewide 
importance. 


Counsel’s options 


At the Supreme Court level, where 
there is no express conflict, the peti- 


4 
: 


tioner may: 

(1) Request that the case be 
remanded for a_ district court 
opinion.2! 

(2) Request that a copy of the 
district court’s proceedings be fur- 
nished to the Supreme Court.?2 

(3) Emphasize in his jurisdictional 
brief: 

e Equal protection analysis 

e Disruptive effect of the lower 
court’s decision? 

e The danger of a district court’s 
reversal of prior case law with- 
out referencing it. 

Alternatives at the district court 

level are to: 

(1) Request that a question be 
certified as one of great public 
interest under the provisions of Fla. 
R. App. P. 9.030(a)(2)(v). 

(2) Request that the “pairing” 
concept of Jollie (whereby nonfinal 
cases are linked to their progeny 
pending finality) be utilized. 

(3) Request that conflict be 
clearly indicated under Pena. 

(4) Request for a rehearing en 
banc for intradistrict conflicts under 
the provisions of Fla. R. App. P. 
9.331(C). 


Conclusion 


With the adoption of the 1980 
constitutional amendment to art. V, 
§3(b)(3), the jurisdiction of the 
Florida Supreme Court has been 
limited in conflict review petitions to 
those where the conflict is directly 
and expressly apparent. The high 
court has remained consistent to the 
intent of the amendment in practice. 
It has not required opinions where 
the conflict was apparent from a 
review of its public record actions. 
The court has refused apparently to 
examine an opinion that doesn’t have 
conflict integrated in the body of the 
lower court’s decision. This will 
invite PCA decisions and ominous 
possible consequences. 

To petition successfully for con- 
flict review in the Supreme Court, 
counsel should seek a district court’s 
expression of conflict, certification 
of great public interest, “pairing,” or 
rehearing/en banc when appropri- 
ate. At the Supreme Court level, 
counsel would be well advised to em- 
phasize in the jurisdictional brief 
equal protection analysis, statewide 
disharmony, and district court over- 
reaching when applicable. Counsel 
may also move for remand to the 
district court for an opinion or for 
supplementation of the record. 0 
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Remember the mortmain 


By David J. White 


What could be more pleasant than 
to have your favorite elderly client 
insist that you redraft his will and 
provide his favorite charitable insti- 
tution with a hefty devise or bequest? 
What could be simpler than fulfilling 
this request? Unfortunately, as in 
most “simple” legal tasks, there is an 
inherent complexity that if ignored 
can lead the unwary lawyer into dis- 
astrous consequences. 

Florida is one of the few American 
jurisdictions that still clings to a rem- 
nant of the English mortmain law. 
F.S. §732.803 (1981) reads in pertinent 
part: 

(1) if a testator dies leaving lineal descend- 
ants or a spouse and his will devises part or all 
of the testator’s estate: 

(a) To a benevolent, charitable, educa- 
tional, literary, scientific, religious, or mission- 
ary institution, Corporation, association, or 
purpose, 

ee 

[t]he devise shall be avoided in its entirety if 
one or more of the lineal descendants or a 
spouse who would receive any interest in the 
devise if avoided, files written notice to this 
effect in the administration proceedings within 
4 months after the date letters are issued, 
unless: 

(d) The will was duly executed at least 6 
months before the testator’s death, or 

(e) The testator made a valid charitable 
devise in substantially the same amount for the 
same purpose or to the same beneficiary, or to 
a person in trust for the same purpose or bene- 
ficiary, as was made in the last will or by a will 
ora series of wills duly executed immediately 
next to the last will, one of which was executed 
more than 6 months before the testator’s death. 

Section 732.803 allows charitable 
devises and bequests to be avoided, 
not by the testator who executed the 
will, but by the surviving spouse or 
lineal descendant. Section 732.803 
can be invoked or waived by the 
testator’s heirs.! In essence, §732.803 
operates as a nonrebuttable pre- 
sumption voiding charitable bequests 
on the primary basis that undue 
influence may have occurred. 

The historical underpinnings of 
$732.803 have been previously de- 
scribed as follows: 

The purpose of the statute as it stood before 


the amendment was “to prevent testators who 
may be laboring under the apprehension of 


impending death from disposing of their 
estates to the exclusion of those who are, or 
should be, the natural objects of the testator’s 
bounty” and also “to secure full protection to 
the shielded class, at the same time giving as 
much effect as possible to the intention of the 
testator insofar as it is not inconsistent with 
some settled rule of law or public policy.” In 
Re Pratt's Estate, Fla. 1956, 88 So.2d 499 501; 
and Taylor v. Payne, 1944, 154 Fla. 359, 17 
So.2d 615, 618, 154 ALR 677. This purpose thus 
enunciated was not changed by the amend- 
ment. (Emphasis added)? 

Thus, we have a legislative crea- 
tion which seems oddly out of touch 
with the “graying” of America. As the 
“extended” family becomes more of 
an anthropological rarity in America, 
this remnant of mortmain law seem- 
ingly operates in a vacuum. As our 
elderly population leads fuller and 
more vigorous lives, independent of 
and unwanted by their adult chil- 
dren, living in “elderly” communities 
with their own peculiar lifestyle, the 
paternalistic application of mortmain 
law grows daily more inane. What 
evolves from an analysis of the opera- 
tion of the Florida mortmain statute 
are the following curious facts: 

e The charitable institution is 
deprived of property even though 
the charitable institution has not 
unduly influenced the testator.* 

e The charitable institution is 
deprived of any opportunity for a 
hearing in order to rebut or contro- 
vert the deprivation of property 
bequeathed to it by the testator. 

e The testator is deprived of the 
capacity to dispose of his estate in the 
execution of his will by a legislative 
act that presumes undue influence on 
the part of the charitable institution. 


Should you and your client be 
placed within the purview of the 
Florida mortmain statute, all is not 
lost; there may be three means of 
attack. 


I. Section 732.803 of the Florida 
Statutes may be violative of the Due 
Process Guarantee of the U.S. Consti- 
tution, amendments V and XIV, and 
of the Florida Constitution, art. I, §9. 

Due process is guaranteed by both 
the fedeval and state constitutions.‘ 
Substantive due process means that 
government “. . . is without right to 
deprive a person of life, liberty or 
property by an act having no reason- 
able relationship to any proper 
governmental purpose.”® 

Substantive due process renders 
unconstitutional arbitrary, unreason- 
able and unfair laws and regulations. 
Procedural due process relates to 
granting an individual an opportu- 
nity to discover and defend against 
unlawful invasion of the individual's 
rights to life, liberty, and property. In 
essence, procedural due process 
provides for an opportunity of notice 
and a hearing.® 

The four essential elements neces- 
sary for the due process clause of the 
14th amendment to apply may be 
present in any case in which the 
Florida mortmain statute is involved: 

e A person has a recognized prop- 
erty interest at stake; 

e A temporary or permanent 
deprivation of that property interest 
is present; 7 

e State action in the form of a 
legislative statute deprives the per- 
son (the charitable institution) of the 
property interest; and 

e A legitimate governmental 
reason is asserted for depriving the 
person of his property.“ 


It can be reasonably argued that 
some basic safeguards of procedural 
due process must be afforded the 
charitable institution and the absence 
of safeguards is a fatal deficiency.’ 
The indispensible procedural due 
process safeguards are: (1) a hearing, 
(2) before an impartial decision 
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maker, and (3) adequate notice of the 
reason for the deprivation, with (4) 
an opportunity to present a case.’ 
This means that the hearing concern- 
ing the deprivations must be before 
the decision has become irrevocable 
and uncontestable.'® When the 
Florida mortmain statute is invoked, 
there is no reasonable opportunity 
for the charitable institution to rebut 
the presumption established in 
§732.803. The statutory presumption 
is irrevocable and uncontestable and, 
as such, may be violative of the pro- 
cedural due process rights of the 
charitable institution. In addition, it 
can be argued that the statutory pre- 
sumption is arbitrary, unreasonable, 
and unfair, and, as such is violative of 
the substantive due process rights of 
the charitable institution.!! 


Il. Section 732.803 of the Florida 
Statutes may be violative of the Equal 
Protection Guarantee of the U.S. 
Constitution, amendment XIV, and 
of the Florida Constitution, art. 1, §2. 

Equal protection is guaranteed by 


both the federal and state constitu- 
tions.'? Florida courts have described 
this concept as follows: 

The inhibition that no state shall deprive any 
person within its jurisdiction of the equal pro- 
tection of the laws was designed to prevent 
any person, or class of persons, from being 
singled out as a special subject for arbitrary 
and unjust discrimination and hostile legisla- 
tion.'3 

Insofar as the proscriptions of the 14th amend- 
ment are concerned, effective action by the 
states through any one of the three branches 
which results in a denial of equal protection of 
the laws is prohibited. 

Of course, corporations, under the 
Federal Constitution, are included 
within the meaning of the word 
“person” in the equal protection 
clause.'> 

The answer to the ultimate ques- 
tion of whether or not §732.803 
violates the equal protection guaran- 
tee depends on whether the “action 
in question” is reasonable.'® It 
certainly can be argued that the 
weight of modern judicial determi- 
nation of this issue is that §732.803 is 
not reasonable.!? 

The Pennsylvania Supreme Court 
held unconstitutional the mortmain 
statute which invalidated any devise 
or bequest for religious or charitable 


purposes in a will executed within 30 
days of the death of the testator.'* 
The Pennsylvania Supreme Court 
held that the mortmain statute was 
arbitrary and unreasonable and, 
therefore, violative of the 14th 
amendment to the U.S. Constitution. 
The Pennsylvania Supreme Court 
determined that its mortmain statute 
lacked “fair and substantial relation” 
to the legislative intent and, there- 
fore, was violative of the charitable 
beneficiary’s 14th amendment rights. 


iat 
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The court reasoned that the 30-day 
time period divided testators into 
two classes: those making charitable 
testamentary bequests within 30 days 
of death, whose gifts are invalidated 
by the mere objection of a dissatis- 
fied party; and those making char- 
itable bequests prior to 30 days 
before death, whose gifts are invali- 
dated only by strict proof of lack of 
testamentary capacity or undue 
influence. The court held the 30-day 
period completely arbitrary and not 
reasonably related to the testator’s 
actual competence to dispose of his 
estate: 

Clearly the statutory classification bears only 
the most tenuous relation to the legislative 
purpose. The statute strikes down charitable 
gifts of one in the best of health at the time of 
the execution of his will and regardless of age 
if he chances to die in an accident within 29 
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days later. On the other hand, it leaves un- 
touched the charitable bequest of another, 
aged and suffering from a terminal disease, 
who survives the execution of his will by 31 
days. Such a combination of results can only 
be characterized as arbitrary. (Emphasis 
added)!® 

The Court of Appeals for the Dis- 
trict of Columbia has determined 
that the mortmain statute of the 
District of Columbia violated the 
beneficiaries’ right to equal protec- 
tion.2 The court held that the mort- 
main statute constituted an arbitrary 
distinction between classes of sim- 
ilarly situated beneficiaries.2! The 
court found that the classification 
established by the statute bore no 
rational relation to the purpose of the 
legislation. The court reasoned: 
The statute is substantially overinclusive in 
that it voids many intentional bequests by 
testators who were not impermissibly influ- 
enced .... It is also substantially underinclusive 
in that it does not effect . . . legacies to persons 
who are in equal position with religious per- 
sons to influence a testator.2? 


It certainly can be argued that the 
Florida mortmain statute may be 
unconstitutional as violative of equal 
protection for the following reasons: 

e It is arbitrary because it strikes 
down charitable bequests of a person 
in the best of health who unexpectedly 
dies within six months of executing 
the will; 

e It does not affect charitable 
bequests of a person who has a 
chronic illness who survives the six- 
month period; 

e It voids many intentional 
bequests by testators who were not 
impermissibly influenced by the 
beneficiaries; 

e It voids bequests to a charitable 

institution even though the testator 
executed prior wills, not immediately 
prior to the probated will, which 
made similar gifts to charitable 
organizations.% 
Ill. Section 732.803 of the Florida 
Statutes may be in conflict with 
Florida’s Enactment of the Uniform 
Probate Code, especially F.S. 
§$732.6005 (1981). 

Florida has adopted the Uniform 
Probate Code, and there are 13 other 
states that have adopted the same 
Uniform Probate Code.*4 The provi- 
sions of §732.6005, which are derived 
from §2-603 of the Uniform Probate 
Code, stand in stark contrast to the 
Florida mortmain statute and state: 
(1) The intention of the testator as expressed 
in his will controls the legal effect of his dispo- 
sitions. . . . (Emphasis added) 


The dictate of §732.6005 seems to 


be in irreconcilable conflict with 
Florida’s mortmain statute and, as 
such, subject to attack. 

The Supreme Court of Montana 
has held that the Montana Legisla- 
ture’s enactment of the Uniform 
Probate Code implicitly repealed the 
mortmain statute then in existence.2> 
The court specifically found that the 
provision of the Uniform Probate 
Code mandating the implementation 
of the testator’s intent was irreconcil- 
able with the mortmain statute that 
permitted only one-third of a testa- 
tor’s estate to pass toa charity under a 
will executed within 30 days of the 
testator’s death.2® 


Conclusion 


Of course, none of the arguments 
noted above will need to be made if 
the provisions of §732.803 are con- 
sidered in the drafting of the will. 
Furthermore, the likelihood of 
successfully attacking §732.803 upon 
the three grounds mentioned above 
must be considered in the light of the 
Florida Supreme Court’s pronounce- 
ment in 1944 on this issue: 


... The right to receive or dispose of property 
by last will and testament is not an inherent 
right, nor is it one that is guaranteed by the 
fundamental law .. . . Therefore, the right of 
testamentary disposition of property does not 
emanate from the organic law, as contended 
by counsel, but is a creature of the law derived 
solely from statute without constitutional lim- 
itation...; or the right to dispose of property 
by will may be taken away altogether, if 
deemed necessary, without private or consti- 
tutional rights of the citizen being thereby 
violated.2’ (Emphasis added) 


Clearly, the intellectual vitality of 
this pronouncement seems to have 
long been drained and a new analysis 
may be needed. o 


'In Re Blankenship’s Estate, 136 So.2d 21, 
22-23 (Fla. 2d D.C.A. 1962). 

2In Re Blankenship’s Estate, 114 So.2d 519, 
521 (Fla. 2d D.C.A. 1959), rev'd on other 
grounds, 122 So.2d 466 (Fla. 1960). 

3 The grand irony under Florida law is the 
broad forgiveness that is granted to the bene- 
ficiary who actively procures the execution of 
a will that blatantly favors him. F.S. 
§732.504(2) (1981) holds that a will is not 
invalid if it is signed by an interested witness. 
Even though §732.5165 provides that a will is 
void if the execution is procured through 
undue influence, its mandate has been demol- 
ished by judicial interpretation. In Re Estate of 
Carpenter, 253 So.2d 697 (Fla. 1971) holds that 
although a presumption of undue influence 
arises when a substantial beneficiary under a 
will occupies a confidential relationship with 
the testator and is active in procuring the con- 
tested will, the proponent has only the burden 
of presenting a reasonable explanation for his 
active role. 

4U.S. Const. amend. V and XIV; Fia. 


Const. art. I, §9. 

5 State ex rel Furman v. Searcy, 225 So.2d 
430, 433 (Fla. 4th D.C.A. 1969). 

6Fiehe v. R. E. Householder Co., 98 Fla. 
627, 125 So. 2d (1929). 

7Craig v. Carson, 449 F.Supp. 385, 390 
(M.D. Fla. 1978). 

5 North Georgia Finishing, Inc., v. Di-Chem, 
Inc., 419 U.S. 601, 607, (1975). 

9Mathews v. Eldridge, 424 U.S. 319, 333 
(1976). 

Td. 

''It is clearly the law that unreasonable stat- 
utory presumptions and unfair shifting of the 
burden of proof are a denial of due process of 
law in civil proceedings. Speiser v. Randall, 


357 U.S. 513 (1958); City of Coral Gables v. 


Bresher, 120 So.2d 5 (Fla. 1960). In addition, 
when a deprivation of a property interest is 
involved, adequate notice and tair hearing 
must be provided. In Conyers v. Glenn, 243 
So.2d 204 (Fla. 2d D.C.A. 1971), overruled on 
other grounds sub. nom., Weinberg v. East 
Lakes Woodland, Inc., 362 So.2d 375 (Fla. 2d 
D.C.A. 1978), the appellate court held that a 
student is entitled to a hearing on whether he 
has violated the hair style regulation before he 
is suspended from school. 

'2U.S. Const., amend. XIV; FLA. Const. art. 
I, §2. 

'3 Davis v. Florida Power Company, 64 Fla. 
246, 60 So. 759, 766 (1913). 

'4 Harris v. Sunset Islands Property Owners, 
Inc., 116 So.2d 622, 624-25 (Fla. 1959). 
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REAL PROPERTY, 
PROBATE AND 
TRUST LAW 


5} utton Phosphate Co. v. Priest, 67 Fla. 
370, 65 So. 282 (1914). 

16 State ex rel. Simpson v. Ackerly, 69 Fla. 23, 
67 So. 232 (1915). 

'7 Forty-eight of our fifty United States do 
not have “mortmain statutes.” Only Florida, 
F.S. §732.803, and Mississippi, Miss. Consr., 
art. 14, §270, remain. 

'SIn Re Estate of Cavill, 459 Pa. 411, 329 
A.2d 503 (1974). The relevant language of the 
statute reads as follows: “Any bequest or 
devise for religious or charitable purposes 
included ina will or codicil executed within 30 
days of the death of the testator shall be invalid 
unless all who would benefit by its invalidity 
agree that it shall be valid.” Pa.Stat. ANN. Title 
20, §180.7(1) (Purdon 1964). See also: In Re 
Estate of Riley, 459 Pa. 428, 329 A.2d 511 
(1974) (The same mortmain statute was held 
violative of the equal protection guarantee). 

'9In Re Estate of Cavill, 329 A.2d at 505-06. 

20 In Re Estate of French, 365 A.2d 621 (D.C. 
App. 1976). 

2! The District of Columbia statute read: “A 
devise or bequest of real or personal property 
to a minister, priest, rabbi, public teacher, or 
preacher of the gospel, as such, or toa religious 
sect, order or denomination, or to or for the 
support, use, or, benefit thereof, or in a trust 
therefor, is not valid unless it is made at least 30 
days before the death of the testator. [D.C. 
Code 1973, §18-302.]" In Re Estate of French, 
365 A.2d at 622. 

2 In Re Estate of French, 365 A.2d at 624. 

23Florida’s courts have been actively 
involved in safeguarding the guarantee of 
equal protection under the law. 

(a) In George Southern & Florida Ry. Co. 
v. Seven-Up Bottling Co., 175 So.2d 39 (Fla. 
1965), the comparative negligence statute, F.S. 
$768.06, was held unconstitutional because it 
applied only to railroads; 

(b) In Kaas v. Lewin, 104 $o.2d 572 (Fla. 
1958), a population act that attempted to inval- 
idate conveyances of land less than an acre in 
size unless they were platted was held uncon- 
stitutional because larger parcels were exempt; 

(c) In Gates v. Foley, 247 So.2d 40 (Fla. 
1971), it was held that a wife had standing to 
claim a loss of consortium as a derivative right 
arising from negligent injury to her husband; 

(d) In Harris v. Sunset !slands Property 
Owners, Inc., 116 So.2d 622 (Fla. 1959) the 
court held unconstitutional a restrictive cov- 
enant that excluded Jews from a property 
development; 

(e) InState v. Lee, 356 So.2d 276 (Fla. 1978) 
the court held unconstitutional a statute estab- 
lishing a “Good Drivers’ Incentive Fund” for 
purposes of encouraging safe drivers by 
imposing additional penalties for certain traf- 
fic violations, depositing such penalties into 
the fund, and distributing the fund to drivers 
who met statutory requirements. 

4B La. Stat. ANN. 20B, 7 (Supp. 1981). 

In Re Estate of Holmes, 599 P.2d 344 
(Mont. 1979). 

26 The Montana Supreme Court also declared 
the Montana mortmain statute unconstitutional 
as creating an arbitrary classification thus 
denying equal protection. In Re Estate of 
Kinyon, 615 P.2d 174 (Mont. 1980). 

27'Taylor v. Payne, 154 Fla. 359, 17 So.2d 615, 
617 (Fla. 1944). 


PUBLIC INTEREST LAW 


Contrary to popular opinion, there 
are Florida lawyers actively engaged 
in pro bono publico service. The 
Florida Bar and local bar associations 
are providing needed leadership to 
members of the Bar to ensure that the 
legal needs of indigent and defense- 
less persons are satisfied. Florida law 
schools, law firms, and lawyers must 
vigorously work with the Bar to 
guarantee that the tradition of pro 
bono publico service remains strong. 

Recent federal funding cuts in the 
Legal Services Corporation have 
resulted in many poor and low 
income working people not having 
access to legal representation. This 
situation leaves a large percentage of 
our society without access to federal 
and state courts to resolve legitimate 
disputes.! Our democracy is sup- 
ported by access to courts for the 
peaceful resolution of disputes. It is 
the responsibility of bench, bar, law 
schools and law firms to preserve 
equal justice for all by ensuring that 
all people can afford competent 
representation in court. 

The leadership of The Florida Bar 
is committed to improving the deliv- 
ery of legal services to the poor. Sam 
Smith, in his term as president, 
actively supported local bar efforts 
to establish delivery systems and 
increase the number of volunteer 
lawyers. James Rinaman, Jr., current 
president of The Florida Bar, has 
reaffirmed this commitment and 
made improved legal services to the 
poor a priority goal of his admin- 
istration. 

Rinaman, in the July 1982 issue of 

The Florida Bar Journal, wrote, 
If we are to continue to justify the status and 
privilege accorded lawyers in America and 
maintain the historical role of the bar in our 
society, we must renew and revitalize the tra- 
ditional commitment of lawyers to public 
service. 

To fulfill this commitment, The 
Florida Bar Board of Governors has 
recently appointed the director of 
public interest programs and services, 
Mike Tartaglia, as coordinator of the 
Legal Assistance Project. Tartaglia is 


Balancing the scales of justice 


By Thomas K. Equels 


charged with the responsibility of 
improving the state’s legal service 
delivery programs, and he is avail- 
able to assist and advise lawyers and 
local organizations in their pro bono 
publico efforts. He also coordinates 
the pro bono publico activities of 
The Florida Bar. 

Local bar associations have devel- 
oped three types of programs for the 
delivery of legal services to the poor. 
There are mandatory programs 
which require, as a condition of 
membership, that bar association 
members provide free legal services 
to indigents. Some bar associations 
allow their members to fulfill their 
pro bono publico obligations by pay- 
ing a moderate sum in lieu of actual 
service. Finally, there are local bar 
associations that do not require pro 
bono publico service from members 
but encourage voluntary public ser- 
vice. Examples of each of these pro- 
grams follow. 


Membership—service 


The Palm Beach County Bar Asso- 
ciation has established a policy that 
each of its members handle one pro 
bono Legal Aid Society referral every 
year. Glen Boecher, pro bono pro- 
gram coordinator, is on the staff of 
the Legal Aid Society and assigns 
referral cases to bar members. He is 
also available to provide assistance 
when necessary. 

In 1981, the Palm Beach County 
Legal Aid Society represented 2,682 
low-income persons in a wide variety 
of civil legal problems. Of these 2,682 
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cases, 303 were handled by private 
attorneys participating in the pro 
bono program. The program is 
designed to reduce the large caseload 
of the Legal Aid Society. 

Boecher cites the cooperation of 
members of the private bar as the 
primary reason for the program’s 
effectiveness. Palm Beach County 
has a large percentage of low-income 
residents and many migrant workers, 
and through the enthusiastic contri- 
butions of the members of the Palm 
Beach Bar Association, these people’s 
legal needs are being met. 


Service or financial support 


The Orange County Bar Associa- 
tion also addresses the problem of 
providing legal services to indigents 
through its Legal Aid Society. The 
Legal Aid Society is a separate non- 
profit corporation which receives 
financial support from the bar asso- 
ciation, filing fees, and private dona- 
tions. Bar association members are 
required, as a condition of member- 
ship, to accept Legal Aid Society 
referrals. Those who do not wish to 
accept referrals must make a moder- 
ate cash payment in lieu of service. 
The cash payments help to support a 
permanent full-time staff of attor- 
neys for the Legal Aid Society. 


Staff attorneys are experienced in 
those areas of law most frequently 
needed by the legal aid client and 
volunteer lawyers can tap their exper- 
tise. Volunteer attorneys in turn, are 
able to provide advice and assistance 
in highly specialized areas to which 
the staff attorney is not normally 
exposed. The interplay between staff 
and volunteer attorneys creates an 
environment in which indigent clients 
obtain the best possible service, and 
lawyers have an opportunity for pro- 
fessional cevelopment and personal 
growth. 


The program allows those attor- 
neys who enjoy actively performing 
their public service obligations to do 
so, but assures that all bar members 
contribute to providing legal services 


— 


PUBLIC INTEREST LAW 


for the poor. Terry Ackert, executive 
director of the Legal Aid Society, is 
pleased with the effectiveness of the 
program and the enthusiasm of local 
attorneys. 


Volunteers wanted 


The legal needs of Dade County’s 
low-income residents are great. 
There are an estimated 350,000 per- 
sons in Dade County living below the 
poverty level and, due to drastic cut- 
backs in federal support, their legal 
needs cannot be met by Legal Ser- 
vices of Greater Miami. The need for 
free and reduced cost legal services is 
greatest in Miami’s high-density 
urban environment. 

The Dade County Bar Association 
does not require that its members 
provide legal services to indigents. It 
has, however, established a volun- 
tary program designed to meet the 
legal needs of Dade County’s poor. 
Dade County’s Public Interest Law 
Bank operates by referring indigent 
clients with meritorious cases to par- 
ticipating attorneys. The Law Bank 
handles a wide variety of civil legal 
problems, including housing, immi- 
gration, traffic, bankruptcy, wage 
claims, family law, probate, securing 
governmental benefits, civil rights, 
consumer law and debtors’ rights. 
The staff of Legal Services of Greater 
Miami provides assistance to the Law 
Bank by screening clients. The Law 
Bank staff then matches the issues 
presented in the case with a volunteer 
lawyer competent to handle the mat- 
ter. Legal Services of Greater Miami 
also financially supports the opera- 
tion of the Public Interest Law Bank. 

Through the recruiting efforts of 
Michelle Ivy, executive director of 
the Law Bank, the volunteer force is 
growing. However, the need far 
exceeds the capabilities of the pres- 
ent force of volunteer lawyers. Less 
than 10 percent of the approximately 
6,500 lawyers in Dade County partic- 
ipates in voluntary pro bono service 
through the Law Bank. 


Law firm participation 


Several Miami law firms have 
made commitments to assist the Dade 
County Public Interest Law Bank. 


Ivy strives to obtain the support of 
other local firms and ease the burden 
carried by the small volunteer force 
and Legal Services of Greater Miami. 
“Our hope is that law firms will join 
us and commit a portion of their 
resources to solving this problem,” 
she states. 

The initiative of individual mem- 
bers of law firms to serve the law 
when they identify a problem and 
the willingness of law firm leadership 
to support pro bono publico projects 
have been important factors in pro- 
viding greater availability of legal 
services to those who cannot afford 


Thomas K. Equels ‘3 with the firm of 
Greenberg, Traurig, Askew, Hoffman, 
Lipoff, Quentel & Wolff, P.A., in Miami. 
He received his J.D. from Florida State 
University in 1980 and his B.A. from 
Troy State University. Equels is the 
new vice chairman of the ABA Young 
Lawyers’ Division Pro Bono Com- 
mittee. 

Equels writes this column on behalf 
of the Delivery of Legal Services Com- 
mittee, Theodore Klein, chairman, 
Linda D. Weeks, public interest editor. 


to pay for legal services. Much of the 
public service work performed by 
firms is generated by individuals who 
obtain their firm’s support for a 
project. 

Traditionally, lawyers have 
selected a public interest project and, 
with the support of their firm, con- 
tributed to the community. Greg 
Borgognoni, an associate with Shutts 
& Bowen in Miami, became involved 
in pro bono activities through the 
Public Interest Law Bank of Dade 
County. The Law Bank was coordi- 
nating a program to assist the appel- 
late division of the public defender’s 
office. As a special assistant public 
defender, Borgognoni handled five 
appeals, including one proceeding 
before the Florida Supreme Court. 
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His contribution provided quality 
counsel to indigent criminal 
defendants. 

Borgognoni expressed his satisfac- 
tion with the experience, stating, “It 
was personally rewarding to be able 
to assist in the judicial process, to 


_ provide legal counsel to indigent 


criminal defendants, and to decrease 
the caseload of the overburdened 
appellate division of the public 
defender’s office at the same time.” 
The public defender recognized his 
outstanding contribution by recently 
granting him the department’s Dis- 
tinguished Pro Bono Service Award. 

Some law firms undertake com- 
plex pro bono publico projects that 
require the participation of several 
lawyers and the contribution of sub- 
stantial support services. \When the 
Dade County Bar Association formed 
a committee to provide free legal 
assistance to nonprofit community 
development corporations for the 
purpose of revitalizing economies in 
depressed areas, four of Miami's most 
prominent law firms volunteered. 
Those firms are actively involved in 
providing business advice, contracts, 
real estate advice and tax planning to 
the community development corpo- 
rations involved in the program. 

Greenberg, Traurig, Askew, 
Hoffman, Lipoff, Quentel & Wolff, 
P.A.; Morgan, Lewis & Bockius; 
Arky, Freed, Stearns, Watson & 
Greer; and Paul, Landy, Beily, Harper 
& Metsch, P.A., have all undertaken 
this sophisticated project without any 
expectation of compensation. This 
team of public service-oriented law 
firms is led by Richard Pettigrew. 
The multifaceted and complex effort 
of establishing viable businesses in 
blighted areas requires the depth, 
expertise and support staff that only 
an established firm can muster. By 
contributing their time and talent 
these firms provide an unaffordable 
service to new businesses in 
depressed areas and thereby build a 
stronger community. 


Innovation 


The contributions of Shutts & 
Bowen and the firms already cited 
are an example of the way most 
Florida law firms discharge their 
public service obligation. Public ser- 
vice participation’ occurs on an ad 
hoc basis. Few firms have organized 
a pro bono department or developed 
a mandatory pro bono policy. But the 
law firm of Valdes-Fauli, Richardson 
& Cobb, P.A., has established a uni- 


que relationship with Florida Justice 
Institute, Inc., a nonprofit public ser- 
vice law organization that has made 
significant contributions toward the 
reform of Florida’s prisons and men- 
tal institutions. 

The Institute was founded in 1978 
by Roderick Petrey, of Valdes-Fauli, 
Richardson & Cobb, P.A., who 
encouraged his firm to support a 
statewide advocacy program 
designed to improve conditions for 
institutionalized persons. The law 
firm supplies free office space and 
support services, and the Institute 
pays for other expenses, such as 
salaries and transportation, with 
money raised through private and 
public grants. 

Randall Berg, Jr., is executive 
director of the Institute, and under 
his leadership the Institute has com- 
pleted significant research projects 
on the administration of criminal 
justice in Florida and assisted The 
Florida Bar Foundation in the estab- 
lishment of the Interest on Trust 
Accounts Program. The Institute has 
also provided assistance to local bar 
organizations in their efforts to estab- 
lish pro bono delivery systems for the 
poor. 

While these successes are a result 
of Randall Berg’s dedicated public 
service, the Institute would not have 
made its substantial contribution to 
the people of Florida without the 
vision of Roderick Petrey and the 
support of his firm. 

There are many advantages to law 
firms which engage in public service 
activities through an adjunct not-ior- 
profit corporation similar to the Flor- 
ida Justice Institute, Inc. Such an 
entity can be eligible for private and 
public grants. The firm’s financial 
support for pro bono services is 
deductible from income taxes if the 
corporation is structured to comply 
with the applicable laws. The corpo- 
ration is able to do work that might 
otherwise create a conflict of interest 
with the firm’s paying clients. Such a 
program would be an attractive dis- 
tinguishing factor in recruiting 
efforts. A final important considera- 
tion is that establishing an affiliated 
nonprofit corporation insulates the 
firm from potential malpractice and 
tort claims which could arise from 
pro bono legal activities. 

Law firms, especially in counties 
where pro bono service is manda- 
tory, need to review the practical 
consequences of their pro bono pub- 
lico activities. Any large firm that is 


presently discharging its public ser- 
vice responsibilities in-house should 
seriously consider implementing a 
program that takes advantage of the 
benefits available through an affil- 
iated nonprofit pro bono legal ser- 
vice corporation. 


Firms and L.S.C. in partnership 


Utilizing a concept not found in 
Florida, the Boston Bar Association, 
in conjunction with several Boston 
law firms, has developed an innova- 
tive and effective program that ena- 
bles law firms to discharge their pro 
bono publico responsibilities. Young 
associates from participating firms 
are temporarily released from firm 
responsibilities to serve as staff attor- 
neys with Greater Boston Legal Ser- 
vices for a period of three to six 
months. Firms have also contributed 
paralegals, support services, and 
library facilities to Greater Boston 
Legal Services. According to Esther 
Lardent, an attorney with the Boston 
Bar Association, “This program is an 
excellent example of a way in which 
law firms are able to impact in an 
extremely positive fashion in this 
period of funding cutbacks to legal 
services.” 

Indeed, the major firms in Boston 
have made a positive contribution. 
By providing free staff attorneys, the 
law firms have enabled Boston Legal 
Service offices to handle a much 
larger caseload. Poor people have 
access to legal assistance and the 
impact of reduced funding for Greater 
Boston Legal Services is softened. 

Participating firms receive positive 
benefits from this program. The asso- 
ciate rotation program provides firms 
with a structure for discharging their 
pro bono publico commitment. 
Attorneys are able to gain practical 
experience that will enhance their 
legal abilities when they return to 
their firm. The program generates 
favorable public relations for the bar 
and participating firms. Participation 
in the associate rotation program 
also acts as a recruiting incentive for 
law students who believe that law 
firms have a commitment to serve 
the community through public 
service. 

Florida law schools are striving to 
train young lawyers in their societal 
responsibilities as well as in the 
various legal disciplines. This train- 
ing has instilled many lawyers with a 
personal commitment to public 
service. 
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State University contributes pro bono 
services to the North Florida com- 
munity through its internship pro- 
grams, student organizations, and 
voluntary legal services provided by 
faculty and students. The College of 
Law has two internship programs 
that provide student assistants to 
Legal Services of North Florida and 
Florida State Hospital. The Legal 
Services staff attorneys are grateful 
for the helping hands and the stu- 
dents gain valuable practical expe- 
rience as well as an opportunity to 
contribute to their community. Nova 
University in Fort Lauderdale, and 
the University of Miami have pro- 
vided assistance to their communities 
through similar clinical programs. 
The University of Florida also has 
a strong law school clinical program. 
In addition to their clinical activities, 
students can assist in projects at the 
Center for Governmental Responsi- 
bility. The Center was formed nine 
years ago and is sponsored by the 
Holland Law Center. With the 
assistance of students, the Center is 
currently evaluating Florida’s child 


support system, developing legal 
resources for coastal management, 
establishing a juvenile justice clear- 
inghouse, and researching legal 
aspects of water management. 
According to Dean Frank Read, 
Many of our law students have an enormous 
personal commitment to public service; they 
have made a substantial contribution through 
our clinical programs and the Center for 
Governmental Responsibility to the com- 
munity and the law. 


Why pro bono? 


The foregoing has provided a few 
examples of the pro bono publico 
activities in Florida. Many Florida 
lawyers, law firms and law schools 
are making a concerted effort to 
improve their communities and the 
administration of justice in Florida. 
Unfortunately, this volunteer effort 
is insufficient to meet present needs. 

Every lawyer who wants to con- 
tribute, can contribute. Contact your 
local bar association and inquire 
about participation in a referral pro- 
gram. Encourage implementation of 
an effective policy in your law firm 
to provide ongoing pro bono publico 
service to the community. Encour- 
age your law school to provide 
instruction and clinical programs that 


PROFESSIONAL ) 
EXPERT TESTIMONY 


Roofing/Waterproofing & Construction Deficiencies 


RESEARCH & DOCUMENTATION 

BUILDING INSPECTIONS/REPORTS 
CONSTRUCTION DOCUMENT EVALUATION 
CONSTRUCTION COMPLIANCE 


SPECIALIZING IN 


SERVICES INCLUDE 
COURT APPEARANCES 


CLIENTELE INCLUDES - 
Metro-Dade County/Attorneys/Lending Institutions 
Real Estate Management Companies 


State of Florida Agencies 


CERTIFIED CONSTRUCTION SPECIFIERS 
CONSTRUCTION TECHNOLOGY CONSULTANTS 


SHELDON B. ISRAEL, FCSI, CCS, PRESIDENT 


QUALIFIED EXPERT WITNESS 
(Extensive references available upon request) 


A IECON.) 


8333 West McNab Road, Suite 107 
Fort Lauderdale, Florida 33321 
(305) 726-0222 


Sarasota/Bradenton @ Detroit 
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develop an awareness of the lawyer’s 
public service responsibilities and 
provide opportunities to experience 
public service legal activities. 

The evolution of American juris- 
prudence is dependent upon the atti- 
tudes and actions of lawyers who 
serve as teachers, counselors, advo- 
cates, legislators, and judges. If we 
are to have a good system of laws, 
lawyers must dedicate themselves to 
unselfish service and disciplined 
adherence to that which is just. The 
Code of Professional Responsibility 
recognizes our tradition of providing 
legal services to the needy and 
defenseless. The lawyers’ oath of 
office dedicates our talents to the 
prevention of oppression and injus- 
tice. This spirit of public service is at 
the heart of our profession. 

As lawyers, we are entrusted with 
operating the judicial branch of 
government and accorded an honored 
and privileged place in society. The 
privileges and benefits of lawyering 
are wedded to the responsibilities we 
undertake as servants of the people 
and the law. 

If lawyers are only available to the 
affluent, then our constitutional form 
of government will be in jeopardy. 
When people cannot afford to assert 
their rights in court, when people are 
consistently unable to redress wrongs, 
people will lose respect for the law in 
their frustration and anger. Access to 
lawyers promotes an appeal to rea- 
son rather than force in resolving 
conflicts. It promotes stability and 
continuity in a society confronted 
with constant change. The law, when 
there is full participation and full 
equality, is a firm foundation for our 
constitutional democracy. 

Carved in stone above a portal on 
the University of Michigan Law 
School Quadrangle is a statement 
that focuses on our ultimate respon- 
sibility as lawyers, “Upon the bar 
depends the continuity of constitu- 
tional government—and the perpe- 
tuity of the republic itself.”2. O 

'Chief Justice Alan C. Sundberg, Profes- 


sional Duty and Pro Bono, Fta. B. J., June 
1981. 


? William W. Cook, article in THE AMERICAN 
Bar ASSOCIATION JOURNAL, November, 1922. 


lf you would like to participate in 
providing legal services to the poor 
through a program in your com- 
munity, contact the Legal Assist- 
ance Project, Public Interest Pro- 
grams and Services, The Florida 
Bar, Tallahassee, Florida 
32301-8226. 
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The bottom line 

Confused by the maze of 
computer jargon? Then let's get to 
the boitom line—talk is cheap. 
Custom Management Systems 
could talk about the sophisticated 
features our systems offer, but we 
prefer that you witness these 
features first hand. Purchase one of 
our systems and if it doesn't live up to 
our word, we'll buy it back.* 


*Minus minimal installation and monthly usage 
charge. 


with over 100,000 systems installed 


Specializing 
in the legal community 

Each of our systems was designed 
by CMS’s own R & D staff to meet the 
stringent demands of today’s legal 
office. Marketing exclusively to the 
legal community, CMS is prepared to 
back each sale with the specialized 
support you desire. 


CMS and Data General 

All of CMS's systems are totally 
supported by the Data General 
Corporation—the world’s second 
largest supplier of office computer 
systems. Hence, your investment is 
backed by the full support services 
of both Data General and CMS 
working together in a team approach 
to serve you. Your one call for 
service, however, is CMS. 


Enough talk for now; let us hear 
from you and we'll tell you how to put 
aCMS system to work for you (Word 
Processing Systems start at under 
$10,000). 
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Lusiom 
Management 
Systems, inc. 


“Serving the Legal Community” 


| | want more info about CMS's 


| (] ‘Risk-Free Word Processing. 


Risk-Free Data Processing. 


| Name: 


Title: 


| Firm: 


| Address: 
City: 
| State: Zip: 


Tel #: 
| Send to: CMS PO. Box 10046 

Tallahassee, FL 32302 
| (904) 878-5155 
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LETTERS 


No excuse for tw-it ab fr dt 


I dm keenly aware of the controversy 
which has surrounded the Bar's recent 
increase of dues to $140 annually. The 
rationale behind this increase, as I under- 
stand it, was to provide funds to ensure 
that The Florida Bar remains in the 
vanguard of progressive bar associations 
throughout the country. I would assume 
that a small amount of this dues increase 
is earmarked to provide for future in- 
creases in the cost of preparing and dis- 
tributing The Florida Bar Journal. 

It was therefore with a rare feeling of 
delight and anticipation—nay, one might 
even say with exuberance—that I 
received the JL-AG/S2 issue of the 
Journal. At least, that’s what I think I 
received—this appellation is confusingly 
similar to other abbreviations which I 
was at one time conversant with, such as 
MK I MOD O and AN/APX 82, for 
example, so that I am not entirely sure. 

In a more serious vein, there is no 
excuse whatsoever for the use of two- 
letter abbreviations for the issue date on 
the cover of The Florida Bar Journal. 
There was precious little justification for 
the Postal Service to adopt the two-letter 
abbreviations for the states; but that, at 
least, had the justification of being more 
compatible with their automatic mail- 
handling equipment. No such justifica- 
tion exists in the present case. The two- 
letter abbreviations used on the cover 
serve no functional purpose whatsoever. 
Sufficient room exists not only to use the 
standard three-letter abbreviations, but 
to print the names of the months in full 
should that be desired. Instead, the 
abbreviations that you have chosen to 
adopt are confusing, meaningless, and 
silly. I would therefore most strongly 
suggest that you immediately adopt 
another system for designating the issue 
of the Journal. 

If we as lawyers sincerely desire to 
remove the obfuscation which so 
frequently accompanies our writing and 
other communications with the public, I 
suggest that we should begin at home. 

WiLuiAM C. NEsBITT 
Atlanta 


Editor's Response: 'NUr¥F SD! 


Judge comments on Rickey 


I am compelled to point out that the 
postscript attached to the article in the 
October issue on recovery for negligently 
inflicted emotional damages without 
impact is in error. Although it is true that 
the Illinois Appellate Court did not 
follow an 84-year-old precedent in the 
case of Rickey wv. Chicago Transit 
Authority, 101 Ill. App. 3d 439, 429 N.E. 
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2d 596 (ist Dist. 1981),the Illinois 
Supreme Court did not deny certiorari, 
but in fact has recently heard arguments 
on the merits of the appeal. 

It is interesting to note that the 
proponent of the new cause of action in 
the Rickey case impliedly rejected the 
conclusion of the article, namely the 
application of the test of foreseeability 
alone. He asked the court to adopt a rule 
requiring a_ three-pronged test: (1) 
proximity to the accident; (2) direct 
emotional impact from the accident; and 
(3) relationship between the plaintiff and 
immediate victim of the accident. He 
was quoted as stating to the court that 
such a limiting principle is needed 
because on the basis of foreseeability 
alone, “any automobile accident could be 
turned into a class action suit.” 

I should note that it is not mere 
academic interest that prompts me to 
comment on the Rickey case, as | was the 
trial judge in that case. 


ARTHUR A. SULLIVAN 
Boca Raton 


The author responds 


I consulted Shepard’s Citator to de- 
termine the history of Rickey v. Chicago 
Transit Authority. The Citator clearly 
indicated that the Illinois Supreme Court 
had denied certiorari. Those of us who do 
a considerable amount of legal research 
must rely on the accuracy of Shepard’s. 
The Citator usually is correct, but 
considering the enormous volume of 
material digested, it is not inconceivable 
that errors may occur. 

A review of the Rickey decision does 
not support Mr. Sullivan’s argument that 
the test of foreseeability was rejected. 
Foreseeability is a legal word of art. The 
concept is determinative several 
factors. These factors were clearly out- 
lined and discussed on page 711 of the 
article. The test Mr. Sullivan alludes to is 
the same as or similar to the factors 
analyzed by other courts encountering 
this issue. It appears that the reasoning of 
the Illinois court, then, is in line with other 
jurisdictions. 

Harvey J. GArop 
Lake Worth 


DUI article update 


Two points should be corrected with 
regard to my recent article “One More 
For the Road,” published in the October 
edition of The Florida Bar Journal. First, 
the Department of Highway Safety and 
Motor Vehicles will issue a temporary 
driving permit to a person whose license 
was suspended for refusing to submit to 


an alcohol or drug test upon proof of 
enrollment of such person in a substance 
abuse education course. Completion of 
the course is not a requirement for 
receiving a business or work permit. 

Also, as noted in the text of the article 
on page 695, the Department of Highway 
Safety and Motor Vehicles shall revoke a 
driver's license for not less than 5 years if 
an offender has been convicted twice of 
DWI (section 316.1931 or former section 
860.01, Florida Statutes); for a third DWI 
conviction within 10 years, the license 
shall be revoked for a minimum of 10 
years. The License Revocations chart on 
page 697 should be corrected to reflect 
these revocation periods for repeat DWI 
offenders. 

I am grateful to Don Keirn, chief of 
Bureau of Driver Improvement, 
Department of Highway Safety and 
Motor Vehicles, for bringing these points 
to my attention. 


R. W. Evans 
Tallahassee 


Collective bargaining 


The authors of “Collective bargaining 
for public employees in Florida - in need 
of a popular vote?” (October 1982 issue) 
are of course entitled to propose a popu- 
lar referendum on collective bargaining 
for public employees. A more balanced 
presentation of the pros and cons would 
assist the reader who has not considered 
the question before, but the authors were 
not obligated to make sucha presentation. 

I must take issue, however, with the 
implication that somehow the Florida 
Supreme Court read into Article I Sec- 
tion 6 of the 1968 Constitution a public 
sector collective bargaining right that the 
drafters did not intend. Legislative his- 
tory shows the contrary. 

A version of Section 6 not unlike the 
final language first appeared in a Sep- 
tember 1967 report of the Joint House 
and Senate Style and Drafting Commit- 
tee. A committee staff memorandum 
addressing the new language character- 
ized the section as follows: “New pro- 
visions specifically giving public 
employees the right to join labor unions, 
to bargain collectively, but prohibiting 
them from striking.” 

The above is reported in a 
memorandum on the legislative history 
of Article I Section 6 prepared for the 
Florida Supreme Court, on its request, by 
William A. O'Neill. O'Neill had been a 
member of the Constitution Revision 
Commission. The memorandum is on file 
in the Florida Supreme Court Library. 


Davin TRACHTENBERG 
Gainesville 


THE UNCONTESTED 
LEADERS 

LAW OFFICE 

AUTOMATION SYSTEMS. 


There's a reason so many law firms, of all sizes, are 
installing Barrister Law Office Management 
Systems. 


It's because the equipment, programs and support 
services are unmatched in the industry. And because 
were making it our business to be the best. The best 
at increasing productivity in law firms, and the best 
at providing word processing, time keeping and bill- 
ing, litigation support, and calendar systems for law 
firms. 

To back it up, Barrister has ten years of experi- 
ence in law office automation and the largest in- 
stalled base of turnkey computer systems in law 
firms today. No other computer system can match 
that success. 


We're leaders in the legal market. 

Barrister is comprised of specialists in law office 
automation — experts who know how law firms 
operate, what your problems are and how to help 
your firm become more productive. Specialists that 
know your needs, size the system, install equipment 


and programs and train your personnel. Because of - 


our focus on law firms, we are market savvy. Our 
products, our programs and, most importantly, our 
services are on the money. And when it's 
your money, that’s good to know. 

And we're leaders in law office system design. 
Barrister Law Office Management Systems 
are engineered to meet the information needs 
of law firms. Quality and high reliability are 
designed in. Regardless of size, we have a 


BARRISTER 


INFORMATION SYSTEMS CORPORATION 


1926 Harrison Street / Hollywood, FL 33020 
Ph. (303) 923-4343 


Name: 
Address: 
City, State, Zip: 


system for your firm. There are stand-alone word 
processors, cluster systems of up to 16 work sta- 
tions, and with BARRISTER/NET, several work 
stations can be interconnected on a local area net- 
work to satisfy the needs of the largest of law firms. 


Leading the way in software. 

Software is critical to efficiency in office automa- 
tion. Barrister software is keyed to the needs of law 
offices, because it’s totally integrated into a unified 
system. Word processing, accounting, financial 
modeling and information management work to- 
gether enabling the sharing of data and text easily 
between functions. 


Leading the way in service. 
Service. It’s the key to our success in law firms. Na- 
tionally, only Barrister employees provide the serv- 
ice our clients need. Third party service arrange- 
ments can’t match our direct service performance, or 
provide the kind of comprehensive support that we 
are committed to. 
Investigate Barrister. 
Call me. We have the system, the software and the 
service. We're the uncontested leader, and we'd 
like the opportunity to show you how we 
can help you manage your law firm 
more efficiently, more productively 
and at lower cost. 


HO 


Henry P. Semmelhack, President 
and Chairman of the Board 


Law Firm: 
FB] 1282 


Information Systems Corp., 
Buffalo, NY. 


BARRISTER is a servicemark and 
registered trademark of Barrister 
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INCORPORATING 
A CLIENT IN YOUR 
OWN (HOME) STATE? 


Here’s a special offer from C T you won’t want to pass up. 


We’ll handle the clerical details — and 
furnish the C T System of Corporate Pro- 
tection to your client for a full year — at one 
low charge. C T’s specially-priced home 
state incorporation service includes: 


Complete Information! 
Total Service! 


We’ll give you current information on stat- 
utory requirements and costs, and tell you 
about any savings that may be effected by 
carefully timing the filing. We'll compile 
charter, by-laws and supplemental forms re- 
quired to incorporate a client in your home 
state—the state in which you practice—and 
send them to you for approval. We’ll file ap- 
proved papers and send you evidence of all 
filings when completed. We’ll handle record- 
ing and publishing when required. We'll 
furnish minute book copies of corporate 
records. (Before proceeding, we'll be happy 
to furnish an itemized estimate.) 


A Full Year Of 
CT Representation! 


We’ll also provide C T’s comprehensive 
System of Corporate Protection to your 
client: A permanent registered agent (or 
office) in the state upon whom process may 
be served; Report and Tax Notification Bul- 
letins covering regularly recurring require- 
ments; and Special Notification Bulletins 
giving advance information whenever new 
or revised laws of substantial interest to cor- 
porations are enacted by the state. 
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At A Special 
Low Charge! 


We believe our special low price for pro- 
viding all these services is less than what 
it would cost you to handle the details your- 
self. You'll save money, time and effort. And 
we hope you'll join the thousands of at- 
torneys who use our home state service 
regularly. 

We'll be glad to give you (lawyers only, of 
course) a no-obligation quotation. Just give 
us a Call. Or mail us the coupon. 


C T Corporation System 


8751 WEST BROWARD BLVD. 
PLANTATION, FLORIDA 33324 
TELEPHONE: (305) 473-5503 


2 PEACHTREE STREET, N.W. 
ATLANTA, GEORGIA 30383 
TELEPHONE: 1-800-241-5824 


C T: I’m a lawyer. Show me how | can 
save time and money on my next home 
state incorporation. Please send me a no- 


| 
I 
I 
obligation quotation. 


NAME 


FIRM 


ADDRESS 


CITY 


STATE, ZIP 
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1983 Midyear Meeting 


The Florida Bar 
Third Annual Midyear Meeting 
January 27-29, 1983 


| Join us at 
Third Annual 


The Midyear Meeting of The 
Florida Bar is now established as 
an essential part of our annual 
program. It affords a cost effec- 
tive opportunity for committee 
and section activities and a 
smorgasbord of CLE programs, 
workshops, meetings, and social 
gatherings. 

The 1983 Midyear Meeting is 
the first major meeting of The 


Hyatt Regency Miami 


A cost effective opportunity .. . 


the 


Florida Bar in many years to be 
located in South Florida, where 
more than half of our members 
live and work. Because of the 
varied activities available and 
the ease with which South 
Florida lawyers can attend, it is 
expected that more lawyers will 
participate than in any meeting 
The Florida Bar has ever held. 


hin 

/ iy 


You will be pleased to take 
advantage of these opportunities 
provided by the leadership and 
hard work of the participating 
sections and committees, the 
Midyear Meeting Committee, 
and The Florida Bar staff. I look 
forward to seeing you in Miami. 


James C. Rinaman, Jr. 
President 


A “supermarkei” of CLE 


The 1983 Florida Bar Midyear 
Meeting, scheduled for the brand 
new Miami Convention Center 
and Hyatt Regency Hotel, 
promises to be the best. Two 
previous similar events have 
demonstrated the importance of 
the format of the Midyear Meet- 
ing, amply justifying a new and 
expanded event. 

The Midyear Meeting is a 
“supermarket” of continuing 
legal education courses. For the 
price of admission to one day’s 


courses... 


events, the registrant will receive 
all of the materials and be 
entitled to attend as few or as 
many programs or parts of pro- 
grams as he or she may wish. 
This affords registrants a unique 
opportunity to attend courses in 
multiple areas with a minimum 
expenditure of time and money, 
and it offers the additional 
opportunity to explore new 
areas of personal or professional 
interest. 


The emphasis is almost exclu- 
sively on continuing legal educa- 
tion, with the salient exception 
this year of an all-member 
luncheon on Friday, highlighted 
with the appearance of Mr. 
Justice John Paul Stevens of the 
United States Supreme Court. 
His participation makes this 
year’s event all the more attrac- 
tive. 


Jose R. Garcia-Pedrosa 
Chairperson 
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The Florida Bar 
Third Annual Midyear Meeting 


January 27-29, 1983 
Hvati Regency Miami 


For more detailed information about the individual programs 
offered during the Midyear Meeting, see the November 1 issue of The 
Florida Bar News. If you do not have a copy of the November 1 
issue and would like one, contact The Florida Bar Meetings 


Pull out and 
save this section! 


This special section contains Midyear 
Meeting registration information. 


Department. Use the information contained in this 
section to 
r2 e Make your hotel reservations by 
Register Now! December 26 


Use the registration form 
contained in this section 


e Register for the outstanding seminars 
Further details about services and 
meetings are available in the November 
issue of The Florida Bar News. 


IMPORTANT EVENTS 
You Won’t Want to Miss 


Thursday, January 27 

12:15-1:45 p.m. —_ Luncheon for All Midyear Meeting 
Participants sponsored by Florida 
Council of Bar Association 
Presidents 


12:15-1:45 p.m. | Economics & Management of Law 

Practice Section Luncheon 
6:30-7:30 p.m. All Member Reception 

Friday, January 28 

12:15-1:45 p.m. All Member Luncheon 
Featured Speaker: The Honorable 
John Paul Stevens, United States 
Supreme Court 

Saturday, January 29 

12 noon-1:00 p.m. Florida Association for Women 


Lawyers Luncheon 


INSTRUCTIONS 


Tickets to all seminars, lunchecns and dinners should be 
picked up at the Midyear Meeting Registration Desk, located 
in the promenade of the Hyatt Regency Miami. Late registra- 
gag also take place at the Midyear Meeting Registration 
Desk. 


Refunds for tickets to luncheons are guaranteed up to 72 
hours from the time of the function. Beyond that time, we will 
attempt to sell any tickets to meal functions you may have. 


All seminar registrations are non-transferable to other loca- 
tions. Seminar registrations from other locations will not be 
honored at the Midyear Meeting site. 
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Hotel Reservation Form 


January 27-29, 1983 
Hyatt Regency Miami—City Center at Riverwalk, 


\Reservations must be made no later than December 26, 1982 to} 
guarantee your accommodations. Requests for rooms after thatl 
date will be ona space available basis. Deposits will be refunded] 
if notification is given to the hotel before 24 hours in advance of! 

jthe date of arrival. Additional charges: $10 per extra person. 


| | 
IName | 
| 

| 


| 
The Florida Bar 3rd Annual Midyear Meeting 
| 
| 
| 


Address 


‘City State Zip Code 

| Telephone Number ( ) 
| 


| Arrival Date 


Time 


| 
| 
| 
| 
# of Nights —| 
| 
| 
| 
| 


Check in time is 3:00 p.m. and check out time is 12 noon. 


Reservations will be held until 6 p.m. unless accompanied by ay 
first night’s room and tax deposit or assured by a credit card.| 


No. of hotel rooms 


at $60 single occupancy, plus 7%! 
state and local tax. | 


No. of hotel rooms 


| 
at $70 double occupancy, plus 7%| 
state and local tax. 


Mail with check, payable to Hyatt Regency Miami, to: 
Hyatt Regency Miami 
400 S.E. Second Avenue 
Miami, Florida 33131-2197 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
i 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
L 


| 


Five Reasons to Attend Midvear Meeting 


Seminars 


For additional information about speakers and topics, see the 
November | issue of The Florida Bar News. 


Thursday, January 27 

Landlord/Tenant Seminar sponsored by Real Property, Probate & 
Trust Law Section (8:55 a.m.-3:45 p.m.) 

Bar Leaders Workshop sponsored by Florida Council of Bar 
Association Presidents (9:00 a.m.-4:00 p.m.) 

Civilian Practice with Military Clients Seminar sponsored by Military 
Law Committee (9:00 a.m.-12:15 p.m.) 

Communications Law Seminar sponsored by Communications Law 
Committee (2:00 p.m.-5:00 p.m.) 

Economic Survival in the Private Practice of Criminal Law Seminar 
sponsored by Criminal Law Section (2:00 p.m.-5:00 p.m.) 

Trust Accounting Seminar sponsored by Professional Ethics Com- 
mittee (2:00 p.m.-5:00 p.m.) 


Friday, January 28 

Real Property Problems in Probate Seminar sponsored by Real 
Property, Probate & Trust Law Section (8:00 a.m.-12:00 noon) 

Accident Reconstruction and Use of Experts Seminar sponsored by 
Trial Lawyers Section (9:00 a.m.-12:00 noon) 

Law of Export Trade: An Analysis of the New Export Trading 
Company Act and Other Select Export Trade Problems Seminar 
sponsored by International Law Section (9:00 a.m.-4:50 p.m.) 

Adultery and Marital Misconduct Seminar sponsored by Family Law 
Section (9:00 a.m.-12:00 noon) 

Dissolution—Tax Aspects of the Division of Jointly-Held Property 
Seminar sponsored by Tax Section (2:00 p.m.-2:55 p.m.) 

Administrative Law for the General Practitioner Seminar sponsored 
by Administrative Law Section (2:00 p.m.-5:00 p.m.) 

Economics and Management of Law Practice Seminar sponsored by 
Economics and Management of Law Practice Section (2:00 p.m.- 
5:00 p.m.) 

Introduction to Environmental and Land Use Law Seminar spon- 
sored by Environmental and Land Use Law Section (2:00 p.m.- 
5:00 p.m.) 

Highlights of the Tax Equity and Fiscal Responsibility Act of 1982 
Seminar sponsored by Tax Section (3:00 p.m.-3:55 p.m.) 


Saturday, January 29 

Dealing with Governmental Agencies Seminar sponsored by Govern- 
ment Lawyers Subcommittee of Member Relations Committee 
(9:00 a.m.- 12:00 noon) 

Health Law Seminar sponsored by Health Law Committee (9:00 
a.m.-12:00 noon) 


Low Hotel Rates 


The 1983 Midyear Meeting will be held at the Hyatt Regency 
in Miami, January 27-29. A hotel rate of $60 single occupancy 
and $70 double occupancy is offered. These rates are espe- 
cially low when compared with other fine hotels in Miami at 
the height of winter season. Be sure to make your reservations 
early to assure that you have a confirmed reservation. Reser- 
vations received after December 26 will be made on a space 
available basis only. 


Use the reservation form contained in this section to make 
your hotel reservations now. 


Low Seminar Costs 


For payment of the daily registration fee of only $65, you are 
entitled to attend any of the five seminars offered on Thurs- 
day. Additionally, a $65 daily registration fee entitles you to 
attend any of the nine seminars offered on Friday. Payment 
of the daily registration fee of $35 provides you the opportun- 
ity to attend either of the two seminars offered on Saturday. 
Remember, when you pay the daily registration fee, you are 
entitled to attend as few or as many seminars or any portion 
of the seminars offered on the day for which you paid the fee. 
You will also receive the materials for all of the seminars 
offered on the day for which you paid the registration fee. 


While you are participating in the seminars and meetings 
taking place during the Midyear Meeting, you will also want 
to visit the exhibit booths in the pre-function area of the 
Grand Ballroom. Many fine companies will be exhibiting 
their computers, software, law books, and services. 


Section and Committee Meetings 


In addition to the seminars, the Criminal Law Section, Eco- 
nomics & Management of Law Practice Section, Environ- 
mental & Land Use Law Section, Family Law Section, Inter- 
national Law Section, Real Property, Probate & Trust Law 
Section, Tax Section and Trial Lawyers Section will hold 
executive council meetings and, in some cases, committees of 
the sections will hold meetings. Four sections not involved in 
sponsoring seminars will be participating in the Midyear 


Meeting with meetings of their executive councils and com- 
mittees. These sections are Corporation, Banking & Business 
Law Section, General Practice Section, Local Government 
Law Section and Young Lawyers Section. The Young Law- 
yers will also be sponsoring its annual Job Fair in an effort to 
help third-year law students locate employment. For a 
detailed listing of meeting times, consult the November 1 
issue of The Florida Bar News. 


Justice John Paul Stevens 


The featured speaker at the All Member Luncheon on Friday, January 28, will be the Honorable John 
Paul Stevens of the U.S. Supreme Court. Following appointment in 1970 by President Nixon, Justice 
Stevens served on the United States Court of Appeals for the Seventh Circuit until his nomination as 
Associate Justice of the United States Supreme Court in 1975 by President Ford. He was confirmed by 
the United States Senate to sit on the U.S. Supreme Court and took the oath of office in December, 
1975. Justice Stevens is a member of the Illinois Bar Association, the American Bar Association, 


Chicago Bar Association, Federal Bar Association, American Law Institute and American Judicature 
Society. 
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THIRD ANNUAL MIDYEAR MEETING 


Registration and Tickets 


INSTRUCTIONS: Please print or type information requested below and mail with your check, payable to 
The Florida Bar, to: Midyear Meeting, The Florida Bar, Tallahassee, FL 32301. 


MEMBER'S NAME (First, Middle Initial, Last) SPOUSE OR GUEST NAME, if attending 


NICKNAME (as it is to appear on convention badge) OFFICE PHONE 


OFFICE ADDRESS (Street, City, State, Zip Code) ATTORNEY NUMBER 


No. of Fee Per 
ACTIVITY Code Persons Person Amount 


Thursday, January 27 


Landlord/Tenant Seminar, sponsored by Real Property, Probate and Trust Law Section 


Civilian Practice with Military Clients Seminar, sponsored by Military Law Committee 


Communications Law Seminar, sponsored by Communications Law Committee 


Economic Survival in the Private Practice of Criminal Law Seminar, sponsored by 
Criminal Law Section 


‘Trust Accounting Seminar, sponsored by Professional Ethics Committee 
ALL MEMBER RECEPTION 


DAILY REGISTRATION FEE (entitles registrant to attend any of the above seminars 
and the All Member Reception. Please indicate the seminar(s) you prefer to attend.) $65.00 


Luncheon sponsored by Florida Council of Bar Association Presidents for All $12.00 
Midyear Meeting Participants 


Economics & Management of Law Practice Section Luncheon $12.00 


Bar Leaders Workshop No Charge 


Friday, January 28 


Real Property Problems in Probate Seminar, sponsored by Real Property, Probate & 
Trust Law Section 


Accident Reconstruction and Use of Experts Seminar, sponsored by Trial Lawyers Section 


Adultery and Marital Misconduct Seminar, sponsored by the Family Law Section 


Law of Export Trade Seminar, sponsored by International Law Section 


Dissolution-Tax Aspects of the Division of Jointly-Held Property Seminar, sponsored by 
Tax Section 


Administrative Law for the General Practitioner Seminar, sponsored by Administrative 
Law Section 


Economics & Management of Law Practice Section Exhibition and Exchange 


Introduction to Environmental & Land Use Law Workshop, sponsored by Environmental & 
Land Use Law Section 


Highlights of the TEFRA Seminar, sponsored by Tax Section 


DAILY REGISTRATION FEE (entitles registrant to attend any of the above seminars. 
Please indicate the seminar(s) you plan to attend.) 


ALL MEMBER LUNCHEON 


Saturday, January 29 


Dealing with Governmental Agencies Seminar, sponsored by Government Lawyers 
Subcommittee, Members Relations Committee 


Health Law Seminar, sponsored by Health Law Committee 


DAILY REGISTRATION FEE (entitles registrant to attend any of the above seminars. 
Please indicate the seminar(s) you plan to attend.) $35.00 


Florida Association for Women Lawyers Luncheon $12.00 
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FAMILY LAW 


Parental access and residence restrictions: 
Giachetti v. Giachetti 


A new look at a growing problem 


In 1977 Pamela and Robin Giachetti 
were divorced in Lake County, 
Florida.'! The final decree awarded 
custody of their two minor children 
to the mother, subject to reasonable 
visitation by the father. Several years 
passed. Pamela remarried and had a 
third child. In April 1981, her new 
husband was offered a better 
employment opportunity and he 
moved to Alaska. Pamela planned to 
follow him, with the children, at the 
end of the children’s school year, 
undoubtedly relying upon the final 
judgment’s silence on that contin- 
gency.” 

Understandably upset when he 
learned of the intended move, Robin 
filed a petition for change of custody 
and requested an order restraining 
Pamela from removing the parties’ 
children from Florida. The trial court 
denied his motion for transfer of cus- 
tody and issued an order prohibiting 
the mother’s removal of the children 
from the state without further court 
order.’ In Giachetti v. Giachetti, the 
Fifth District Court of Appeal upheld 
the order. 

The facts presented in Giachetti 
are not unique, nor was the result 
unexpected based upon the facts.‘ 
What distinguishes the case is the 
Fifth District’s creation of the con- 
cept that free access and liberal 
visitation implicitly imposes a restric- 
tien on movement of the custodial 
parent.® 

Prior to the enactment of the Disso- 
lution of Marriage Act of 1971.6 
Florida courts uniformly maintained 
that the custodial parent s decision to 
move from the jurisdiction with the 
children was unrestrained, absent a 
provision in the final judgment on 
marital settlement agreements spe- 
cifically restricting such movement.’ 
Without such an express restriction a 
noncustodial parent was required to 
petition the court for modification of 
the original final judgment in order to 


By Carol R. Gersten 


prevent an anticipated move and 
affirmatively allege that the contem- 
plated move restricted visitation 
rights to such a degree as to constitute 
a substantial change in circumstance 
detrimental to the best interest of the 
children.’ 

The 1970 decision of the Second 
District Court of Appeal in McManus 
v. McManus is illustrative of this 
approach. Therein the court found 
sufficient changes in circumstances 
to warrant the denial of the custodial 
father’s motion to remove the chil- 
dren to Michigan.? Mrs. McManus, 
the noncustodial parent, had visited 
with her children almost daily. 
Following the dissolution, she had 
remarried, but continued to reside in 
the jurisdiction. The court found that 
the father’s intended relocation to 
Michigan would effectively deny her 
visitation and would not be in the 
best interests of the children.'® The 
court not only denied the father’s 
petition to relocate the children, but 
also denied the mother’s petition for 
change of custody, thereby preserv- 
ing the status quo,!! as the Fifth Dis- 
trict Court would later do in 
Giachetti."” 

Cases after the 1971 Act, which 
granted an increased consideration 
to the father in custody and visitation 
matters, appear to utilize the Act, in 
part, as a rationale for the considera- 


tion of noncustodial parental access 
as a factor to be weighed by the 
courts in deciding cases wherein 
removal of the child to another state 
is in issue.'!? Scheiner v. Scheiner, a 
1975 decision of the Third District 
Court of Appeal, demonstrates the 
judiciary’s attempt to place a greater 
emphasis upon the access of the non- 
custodial parent in the interplay of 
the factors determining the best 
interests of the child." 

Suzanne and Stanley Scheiner 

entered into a marital settlement 
agreement in 1975 and obtained 
a final judgment adopting and ratify- 
ing their agreement. The wife was 
awarded custody of the children, 
subject to liberal visitation rights of 
the husband. The agreement con- 
tained the following provisions: 
The parties shall use all reasonable efforts to 
maintain free access and to create a feeling of 
affection between themselves and the :chil- 
dren. Neither shall do anything to hamper the 
natural development of the children’s love and 
respect for the other party.'® 

Learning that the wife contem- 
plated moving to California, the hus- 
band filed a “motion to modify final 
judgment” and the court entered a 
restraining order prohibiting the wife 
from removing the children perma- 
nently from the state without prior 
order of the court." In affirming the 
trial court, the Third District found 
that the liberal visitation generally 
defined by the “free access” provi- 
sion in the parties’ agreement clearly 
contemplated both parents continued 
residence in the state. The fact that 
the wife’s intended move would sub- 
stantially change the husband's 
visitation authorized the court to pro- 
tect the best interest and welfare of 
the children by enjoining her reloca- 
tion out of state.'!’ Thereafter, until 
further expansion in Giachetti v. 
Giachetti, access remained a strong, 
although not controlling, considera- 
tion in the determination of modifi- 
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cation actions based upon a reloca- 
tion of the minor children. 


The Giachetti decision 


The Giachettis did not have a mari- 
tal settlement agreement. Their 
final decree contained no residence 
restrictions. It did recite, however, 
the identical general “access” clause 
contained in the Scheiner agree- 
ment.!9 

The trial court found “that to allow 
the wife to take the children to Alaska 
would be completely contrary” to 
the “access” provision of the final 
judgment.”° The court further found 
no evidence indicating such a move 
was in the children’s best interest. 
And finally the court found no evi- 
dence that a change of custody to the 
husband would be in the children’s 
best interest?! 

In its affirmance, the Fifth District 
agreed that the “access” provisions of 
the final judgment “does implicitly 
impose a restriction on such move- 
ment.” The court therefore bypassed 
the traditional change of circum- 
stances analysis and treated Mr. 
Giachetti’s motion as a “request to 
enjoin the violation by the custodial 
parent of the terms of the final judg- 
ment. 22 

Giachetti is of particular impor- 
tance for two reasons. First, the case 
holds that a final judgment of dissolu- 
tion of marriage containing only 
general language defining mutual 
obligations of the parents may 
implicitly impose a restriction on the 


The Florida Bar News, a 
twice monthly tabloid 
newspaper, is now ac- 
cepting display advertis- 
ing. One time insertion 
for a 1/8 page ad may be 
placed for as low as $180. 
Call (904) 222-5286 for 


additional information 
on advertising in The 
Florida Bar News. 
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movement of the custodial parent. 
The opinion also contains dicta indi- 
cating the Fifth District’s willingness, 
absent such a provision, to impose a 
restriction based upon the “inherent” 
obligations of the custodial parent to 
provide reasonable, unhampered 
visitation by the other parent.” In so 
holding, the court rejected the neces- 
sity for a noncustodial parent who 
faces the removal of the children, to 
petition for modification of the final 
judgment and prove a substantial 
change in circumstances. A motion to 
enjoin violation of the implicit right 


Carol R. Gersten is a sole practi- 
tioner in Coral Gables, with primary 
involvement in domestic relations 
cases. She holds a B. A. in journalism 
from the University of Georgia and 
received her J. D. from the University 
of Miami School of Law. Ms. Gersten is 
chairman of the Young Lawyers Sec- 
tion Basic Dissolution of Marriage 
Seminar. 

She writes this column on behalf of 
the Family Law Section, Stephen 
Sessums, chairman, and Cynthia L. 
Greene, editor. 


of access by a noncustodial parent is 
sufficient.24 

Further, the Giachetti decision was 
rendered on June 30, 1982, only one 
day before the effective date of 
Senate Bill No. 439, the 1982 amend- 
ment to §61.13(2)(b)(3), more com- 
monly knownas the “shared parental 
responsibility” statute.2> While 
Giachetti and its precursors specifi- 
cally address sole custody, the court’s 
purposeful focus upon access of the 
noncustodial parent reflects the phi- 
losophy behind the amended statute 
and sets the stage for future judicial 
interpretation of the rights of a “non- 
residential” parent under shared 
parental responsibility.?6 


The Giachetti decision also identi- 
fies and emphasizes some major 
problems and questions inherent in 
imposing residence restrictions on 
custodial and residential parents.” 
For example, the Giachettis’ post 
appeal status is as follows: 


e The court has refused to grant 
Robin Giachetti custody of his chil- 
dren. 

e Pamela Giachetti is in Florida; 
her current husband is working in 
Alaska. If he cannot or does not 
choose to return, the future of a 
second family unit may be in 
jeopardy. 

e The two Giachetti children are 
most certainly confused. They are 
now the focus of a serious conflict of 
interest which forces their mother to 
choose between them and her hus- 
band in Alaska. 

e One must not forget Pamela 
Giachetti’s third child, who faces the 
potential loss of her father if the fam- 
ily stays in Florida and the loss of her 
step brothers and sisters if Pamela 
moves to Alaska.’ 


Determining the best interests 


Has access become more than just 
one factor to be considered when 
determining the best interests of a 
child? Should a parent’s right to 
frequent and continuing contact be 
balanced against other factors in 
determining whether residence 
restrictions should be imposed upon 
a residential or custodial parent? Are 
there viable alternatives to residence 
restrictions and transfers of custody 
which would permit the nonresiden- 
tial parent quality contact with the 
children without destroying the 
permanence of the custodial family 
unit? Does a residence restriction 
upon a Custodial or residential parent 
violate the constitutional right to 
travel?29 

The courts of the State of Florida 
have yet to address these questions. 
Further, the burgeoning number of 
states which statutorily acknowledge 
joint or shared custody have yet to 
face these specific issues. However, 
recent decisions from a number of 
states that recognize access as a pri- 
mary fact in custody matters have 
begun to identify and meet the issues 
within a séle custody context. 


Other states’ decisions on access 


In Martinez v. Konczewski, the 
appellate division of the Supreme 
Court of New York affirmed the 
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lower court’s order permitting the 
custodial mother to remove her 
daughter to Florida, but increased 
the father’s visitation rights. The court 
further required that the mother bear 
the reasonable expense of the father’s 
airfare to Florida and travel expenses 
of the child to New York.* It is of 
significance that both parents were 
professionals earning more than 
adequate salaries. In rationalizing the 
financial obligation imposed upon 
the mother, the court explained “they 
are not intended as a punishment to 
the custodial parent or to render her 
re-location more burdensome, but 
rather are dictated by the economic 
realities of the situation.”?! 

The Supreme Court of North 
Dakota is another of several courts 
requiring the custodial parent to bear 
the expense of transportation 
involved in visitation. In Burich v. 
Burich, the court also approved a 
substantial reduction in child support 
during the noncustodial parent’s 
increased visitation.*? 

Hale v. Hale, decided by the 
appeals court of Massachusetts, 
criticized the trial court’s denial of 
the custodial mother’s motion for 
leave to remove the minor child from 
Massachusetts to California finding 
that the lower court failed to consider 
the myriad variations of creative, 
quality visitation which may ade- 
quately substitute for removal of the 
child from the jurisdiction. The court 
noted: 


More particularly, it does not appear that [the 
lower court] considered the advantages of the 
move with respect to the emotional well-being 
of the family unit as a whole, or the emotional 
costs of forcing a stressful family and careered 
choice, if such be the case, on the parent hav- 
ing the primary responsibility for the day-to- 
day care of the children.*? 

Guidance determining the relative 
rights and responsibilities inherent in 
a trend for increased access has come 
not only from the courts but from the 
legislature. In January 1980, the State 
of California enacted legislation 
authorizing joint legal custody. What 
is of great significance is that 
$4600(b)(1) of the California Civil 
Code provides that “the court in its 
discretion may require the parents to 
submit to the court a plan for the 
implementation of the custody 
order.”*4 Further, §4600.5(f) provides 
that counties having a conciliation 
court be available to assist the parties 
to formulate sucha plan or to resolve 
controversies which may arise in the 
implementation of the custodial 
plan. 


The concept of a custodial plan 
may be preventive medicine for the 
problems discussed herein. If divorc- 
ing parties are capable of prospec- 
tively devising a plan which provides 
acceptable visitation alternatives in 
the event of an anticipated or unan- 
ticipated move of the residential 
parent, a great volume of unneces- 
sary and traumatic litigation could be 
avoided. 

The State of Florida has recently 
enacted F.S. §61.21, effective July 1, 
1982, which authorizes counties to 
establish family mediation or con- 
ciliation services to assist parties in 
resolving family disputes.36 While 
$61.21 is a positive step toward pro- 
viding both parties with the ideal 
concept of shared parental responsi- 
bility and free, unrestrained access to 
their children, it remains a “bandaid” 
remedy for shared custody’s many 
problems. 

It is too early to anticipate how the 
judiciary will approach the issues of 
relocation of the residential parent 
under F.S. §61.13(2)(b), (3). One can 
only examine what has come before, 
take note of the ever increasing trend 
for access to the children to dominate 
all other factors in determining their 
best interest and encourage all clients 
to attempt shared parental planning 
to anticipate and minimize the trauma 
of life’s contingencies during their 
children’s formative years. O 


'Giachetti v. Giachetti, 416 So.2d 27 (Fla. 
5th D.C.A. 1982). 

37d. at 28. Among other things, the trial 
court specifically found that removal of the 
children to Alaska would “totally eradicate 
and make any further semblance of father/ 
child relationship impossible.” 

4 See, McManus v. McManus, 238 So.2d 473 
(Fla. 2d D.C.A. 1970), where the Second Dis- 
trict Court of Appeal applied a different 
standard to similar facts and arrived at identi- 
cal results. 

5416 So.2d at 29. 

Stat. §§61.001-61.20 (1971). 

7See, e.g., In the Interest of E. P., Jr., 186 
So.2d 801 (Fla. 3d D.C.A. 1966); McCrillis v. 
McCrillis, 147 So.2d 584 (Fla. 2d 1962); Bell v. 
Bell, 112 So.2d 63 (Fla. 3d D.C.A. 1959). 

9238 So.2d 473 (Fla. 2d D.C.A. 1970). 

10 Td. at 474, “To remove these childrea from 
the State of Florida to the State of Michigan 
would for all intents and purposes nullify the 
mother’s opportunity to visit the children and 
have them visit with her.” 

"Td. at 474. 

12416 So.2d 27. 

'3Scheiner v. Scheiner, 336 So.2d 406 (Fla. 
3d D.C.A. 1976); See also, Bodenheimer, Equal 
Rights, Visitation, and the Right to Move, 1 
Fam. Apv., fall 1978 at 18. 

14336 So.2d 406. 

Td. at 407. 


'6 Td. at 407. 

"Id. at 407. The wife contended that the 
husband failed to establish sufficient change in 
circumstance to warrant the court’s restriction 
of her movement. 

'’ Scheiner v. Scheiner, 336 So.2d 406 (Fla. 
3d D.C.A. 1976). Unless she could later estab- 
lish that such a move would be in the child’s 
best interest. 

'9Giachetti v. Giachetti, 416 So.2d 27 at 28 
(Fla. 5th D.C.A. 1982). “The parties shall use 
all reasonable efforts . . . to create a feeling of 
affection between themselves and the minor 
children. Neither should do anything to 
hamper the natural development of the chil- 
dren's love and respect to the other party.” 

20Td. at 29 Note 1. The court dismissed a 
proposal that transporting the children from 
Alaska to Florida for summer visitation could 
replace the father’s current visitation schedule. 
“While the high cost of travel might not be of 
any moment to a family of great wealth, the 
same could not be said of the parties hereto, 
who are only of moderate means.” 

2! The trial court decided these issues in the 
context of the father’s petition for modifica- 
tion of custody. The Third District invited the 
wife to attempt to petition for modification of 
the custody award to permit the move, upona 
showing of material change of circumstance 
and that it would be in the children’s best 
interest. 

22 Giachetti at 29. 

31d. 

“1d. 

Fla. Laws, chapter 82-96. 

26 See, Levy and Chambers, The Folly of 
Joint Custody, 4 Fam. Apv., spring 1982. 

27 1d. Fora sensitive and thorough analysis of 
some of these issues, see, Dodd v. Dodd, 93 
Misc 2d 641, 403 N.Y. $.2d (1978). 

28 Giachetti presents the situation in which 
the divorced and remarried parent requires “a 
dramatic change of locale.” See, Martinez v. 
Konezewski, 445 N.Y. (1978). 

29Levy and Chambers, The Folly of Joint 
Custody, 4 Fam. Apv., spring 1982; Residence 
Restrictions on Custodial Parents: Implications 
for the Right to Travel, 12 Rutcers L.J. 341 
(1981). 

30 Martinez v. Konezewski, 445 N.Y. $.2d 844 
(1981) 

37d. 

® Burich v. Burich, 314 N.W.2d 82 (1981). 

33 Hale v. Hale, 429 N.E.2d 340 (1981). 

34 California Civil Code §4600(b) (1) (1980). 

3 California Civil Code $4600.5(f) (1980). 

36 Fla. Laws, chapter 82-96. 


Put Our List 
On Your List 


Our list is the Consumer Information Catalog. 
It's free and so are many of the more than 200 
helpful government booklets in the Catalog. So 
send for the free Catalog. It’s the thing to do. 
Write: 
Consumer Information Center 
Dept. PA 
Pueblo, Colorado 81009 


GSx U.S. General Services Administration 
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AN OPEN LETTER T 
O 
FLORIDA ATTORNEYS 


*“*New Law Accelerates 


Registration of Condominiums 
in New York!’’ 


J.J. MEDNEY & ASSOCIATES 


ATTORNEYS AT LAW 
600 OLD COUNTRY ROAD e GARDEN CITY. NEW YORK 1 1530 
December 1, 1982 


Gentlemen: 
Recent changes in New York law could be a boon to Florida condominium 
developers. 


Registering condominiums for sale in New York, which once took six months or 
more, may now be achieved in considerably less time. By filing the new Part 20 
Offering Plan, the Department of Law is required to review the Plan within 30 days 
after submission. 


Part 20 filings are most comprehensive and require Certifications, under 
penalty of perjury, by the a) developer, b) architect or engineer, c) firm preparing 
the condominium budget, and d) attorney submitting the Offering Plan. 


Our firm has now classified all of Part 20 into workable sections SO that, with the 
developers full cooperation, a complete filing (running some 200 pages with 
schedules and exhibits) can be prepared expeditiously. 

If you would like further information with regard to Part 20 registration, please 
call our New York office . . . (516) 248-0800. We would be delighted to furnish 
you with a list of major clients. 


Cordially, 


J.J. Medney 


JJM/Ig 


P.S.! There’s also a new Part 22 Offering Plan covering registration for 
single family home communities featuring a Homeowners Association. 
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CRIMINAL LAW 


The emergency doctrine in Florida 


All searches conducted “outside 
the judicial process, without prior 
approval by judges or magistrate, are 
per se unreasonable under the fourth 
amendment subject only to a few 
specifically established and well 
delineated exceptions.” All justifi- 
able warrantless searches must be 
“strictly circumscribed by the 
exigencies which justify their 
initiation.”? The burden is thus placed 
on the state to demonstrate that both 
the search or intrusion and the scope 
of the action were justifiably under- 
taken without prior judicial approval. 

This emergency or exigency rule 
first received recognition in Florida 
in the case of Webster v. State.3 The 
doctrine as delineated in Webster 
affirmed “the right of the police to 
enter and investigate, without an 
accompanying intent either to seize 
or arrest.”4 This right was “inherent in 
the very nature of police duties.”> 
The Webster court relied on both 
common law principles and an 
earlier case, United States v. Barone.® 

This discussion will first focus on 
the operative factors necessary to 
support a valid application of the 
emergency rule, and then shift to the 
limitations imposed. Finally there 
will be a brief look at the emergency 
doctrine versus “exigent circum- 
stances’”as the latter term is applied in 
searches which are undertaken for 
the purpose of seizure of evidence or 
arrests. 


Operative factors 


Long v. State’ provides an illustra- 
tion of a factual situation that sup- 
ported a valid warrantless 
“emergency” intrusion. In Long 
officers responded to a hospital call 
and were informed that a young girl 
was suffering from an overdose of 
medication. The doctors informed 
the officers that proper treatment for 
the girl required a sample of the 
drugs she had ingested. The officers 
further learned of the identity of a 
second girl who had supplied the 
patient with the drugs. Upon locating 
the second girl the officers deter- 


By John E. Fennelly 


mined that the second girl had 
obtained the drugs while babysitting. 
The second girl appeared at that time 
to be demonstrating symptoms of an 
overdose. Officers accompanied the 
second girl to the defendant’s empty 
home. Samples of the relevant drug 
were obtained by the police. 

In affirming Long’s subsequent 
conviction the Second District Court 
of Appeal, citing Barone, held the 
“preservation of human life is para- 
mount to the right to privacy . . . and 
justifies what might be an illegal 
entry.”® The Long court went on to 
hold that in order for the doctrine to 
be applicable three factors must be 
present: (1) officers must have a 
reasonable bona fide belief that an 
emergency exists; (2) they must act 
upon credible information; and (3) 
they must not have an intent either to 
arrest or seize either evidence or 
contraband.° 

This “reasonable belief” is deter- 
mined on a case-by-case basis. The 
relevant criterion is “the reasonable- 
ness of the belief as to the existence of 
the emergency—not the existence of 
the emergency in fact.”!° The first- 
hand observations of officers will 
generally support a reasonable belief 
of an emergency and those observa- 
tions will also be found to be 
credible: officers responded to a dis- 
turbance and observed defendant 
unconscious in a chair—officers rea- 
sonably concerned with defendant's 
condition held entry proper;!! “offi- 
cers heard loud screams in the dead 
of night and properly demanded 
entrance to apartment where screams 
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originated”;!2 officers responded to 
scene of reported family disturbance, 
heard woman screaming for help, 
entry held proper;!’ officers observed 
woman seemingly unable to speak in 
parked car on roadway—entry to 
assist held proper;'4 defendant 
observed by police staggering in 
street—because of defendant’s 
repeated suicide threats, check of her 
outer garment held proper in order to 
prevent possible suicide.'5 

Reports to police from interested 
citizens concerning life imperiling 
emergencies have been held suffi- 
cient to create a reasonable belief 
supported by credible information 
that an emergency in fact exists. An 
example of the foregoing is provided 
by the case of Wooten v. State.'* In 
Wooten a passerby observed the 
defendant beating and shaking a 13- 
month old baby. The citizen followed 
the defendant to an apartment and 
then summoned the police. The 
police arrived and the citizen 
informed the officers of his observa- 
tions. The police proceeded to the 
apartment and demanded that they 
be allowed to see the infant. The 
child was observed to be in a seem- 
ingly lifeless condition. Medical 
personnel and other officers were 
summoned to the apartment and 
observed evidence in plain view. In 
upholding the initial entry by the 
officer the First District found “the 
entry was justified by exigent cir- 
cumstances presented by the offi- 
cers’ prior knowledge of the possible 
abuse of the child.”!” 

A recent decision has determined 
that an anonymous tip, if properly 
corroborated, can provide credible 
information to support a reasonable 
belief that an emergency exists. In 
Johnson v. State'® police acting on an 
anonymous tip of a possible homi- 
cide responded to an apartment. That 
information indicated that a dead 
body would be found in the closet of 
an apartment in the complex. The 
police, acting on the above informa- 
tion, responded and discovered the 
body in a closet. Items of evidence 
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were also discovered in plain view in 
the apartment. 

In rejecting the defendant’s con- 
tention that an anonymous tip was 
insufficient to create a reasonable 
belief based on credible information 
the court found that corroboration of 
the tip by the officers satisfied the 
first two steps of the test. The court 
pointed out that the existence of a 
particular apartment in a particular 
complex and the lack of a response 
from that apartment supported a 
reasonable belief as to the existence 
of an emergency and supported the 
officers’ initial entry.'® 


The Florida approach 


Florida courts seem to be employ- 
ing an Aguilar-Spinelli?® approach to 
the question of a reasonable belief 
based on credible information as to 
the existence of an emergency. As in 
those cases, a police officer is treated 
as a per se reliable informant to 
satisfy the first spur of the test. The 
personal observations of the officer 
support the second spur. The same 
approach is evident in the “good citi- 
zen” informant based on personal 
observations. As in Johnson, corrob- 
oration by the officers can provide 
the necessary reliability. The John- 
son court relief heavily on State v. 
Hetland,”' a stop and frisk case, to 
reach this conclusion. Long v. State,” 
could be supported on a statement 
against penal interest rationale. An 
emergency in fact is not required. 
Officers must, rather, reasonably 
believe upon credible information 
that an emergency exists. 

Turning to step three of the emer- 
gency doctrine, the cases uniformly 
indicate that police intent to either 
seize evidence or to arrest would 
negate any purported emergency 
entrance. Obviously police attempts 
to circumvent the warrant require- 
ment by fostering or otherwise stag- 
ing emergencies would and should 
result in invocation of the exclusion- 
ary rule. An undecided question is 
presented by undercover police 
operations. Assume an undercover 
officer is detected and endangered 
during a drug transaction. Would the 
doctrine apply if the officer’s life is 
endangered? Would evidence gained 


if an immediate warrantless entry is 
made be subject to exclusion? 

The following cases provide 
instances where the facts were suffi- 
cient to constitute an emergency suf- 
ficient to justify an immediate 
warrantless entry or search. 

e Crime in progress—In Guinn v. 
City of Riveria Beach® police re- 
sponded to a reported burglary. The 
officers were directed to Guinn’s 
storage shed and found the door ajar. 
The officer entered, found no 
burglars but did discover a veritable 
plethora of venomous snakes in the 
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shed. Undeterred by the vipers, an 
officer went to Guinn’s nearby resi- 
dence and discovered “a jalousie 
window pushed up, and the screen 
pushed out in such a manner that the 
door knob could be reached from the 
outside.”*4 Fearing a burglary in 
progress the officers summoned 
assistance. Reinforced, the officers 
conducted a room-by-room search 
of Guinn’s residence. (Stepping care- 
fully at all times.) The ungrateful 
Guinn brought an action against the 
city for trespass. Guinn appealed the 
directed verdict entered at the close 
of his case. In affirming the trial 
court, the Fourth District, citing 
Webster, held that a reasonable belief 
that a crime was in progress was suf- 
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ficient to justify a warrantless entry.” 

e Potentially self-destructive 
persons—In Gilbert v. State*® the 
defendant was observed by police in 
a disoriented condition on the street 
at 5:30 a.m. The defendant com- 
plained to police about an alleged 
assault. The defendant accompanied 
the police to the station for investiga- 
tion of the alleged assault. At the sta- 
tion the defendant became agitated, 
nervous and made several suicidal 
statements. After these last remarks, 
the officers, to protect the defendant, 
searched her jacket and discovered 
a controlled substance. In affirming 
the trial court’s denial of the defend- 
ant’s motion to suppress, the First 
District noted that, “On the above 
facts, the defendant could reasona- 
bly be believed to be a danger to 
herself.” This belief, the court felt, 
constituted a sufficient emergency to 
justify the search—not for contra- 
band—but for instruments that the 
defendant could conceivably use to 
harm herself.”27 

e Persons apparently in need of 
medical aid—Another application of 
the emergency doctrine is provided 
by fact patterns that indicate a per- 
son is in need of medical attention. 
An example of this application is 
provided by the case of Evans v. 
State.2* In Evans a highway patrol- 
man observed the defendant pull her 
car off the highway and stop. The 
officer approached the vehicle and 
attempted to gain her attention. The 
officer observed the defendant’s eyes 
open but she was apparently unable 
to communicate. The officer sum- 
moned a rescue unit and gained 
entrance to the vehicle. A search of 
the woman’s purse was made for the 
purpose of discovering medical 
information that might explain the 
defendant’s condition. In upholding 
the entrance to the vehicle, the Third 
District, citing Webster and Gilbert, 
found the exigent/emergency cir- 
cumstances (apparent medical 
emergency) sufficient to justify the 
otherwise impermissible intrusion.?® 
(In accord with Evans is the pre- 
viously noted case of Long v. State.)*° 

e Persons apparently in danger of 
death or great bodily harm—Florida 
courts have also approved warrant- 
less entries by police officers when 
authorities are confronted by situa- 
tions that indicate a person may be in 
danger of death or great bodily harm. 
In Webster,*' noted previously, offi- 
cers came upon the defendant’s vehi- 
cle and observed all the windows 
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rolled up, the engine running, a 
hose running from the exhaust pipe 
into the rear window of the vehicle, 
and the defendant unconscious in the 
vehicle. After removing the defend- 
ant, an officer proceeded to the 
defendant’s residence to inform 
someone of the defendant’s appar- 
ently attempted suicide. The officers 
made several attempts to make con- 
tact with anyone inside but were 
unsuccessful. The officers contacted 
a neighbor and were advised that the 
defendant had stated on previous 
occasions that if anything happened 
to Mrs. Bradshaw he (the defendant) 
could not bear to live any longer. The 
officers then observed at the rear of 
the residence a body on a bed. Only 
two feet were visible and the head 
was covered by a pillow. At that 
point the officers entered and found 
Mrs. Bradshaw dead. 

As indicated previously the court 
felt that officers confronted with 
such an apparent emergency were 
fully justified in making a warrantless 
entry. Not only was the entry war- 
ranted, felt the court, but was 
impelled by the officers’ inherent 
duty to protect life.52 (See also Grant 
v. State: officers responded to a 
reported shooting, entered the apart- 
ment and discovered evidence in two 
rooms—entry held proper to deter- 
mine if other victims were in the area 
or if killer was on the premises.) Also 
in accord with Webster are the pre- 
viously cited cases of State v. Hetzko, 
United States v. Barone, and Johnson 
v. State. 

e Public emergencies—The case 
of Shapiro v. State*4 may present yet 
another application of the emergency 
doctrine. In Shapiro, officers 
observed the defendant arrive at 
Miami International Airport. They 
observed him place a bag in a coin 
locker and pass what was later dis- 
covered to be the key to two other 
men with him. The officers also 
observed Shapiro, over a 15-minute 
period, behave in a highly erratic 
manner. The officers approached 
Shapiro and asked him for identifica- 
tion. At that point the officer noted 
that the name on the ticket was not 
the name on the defendant’s personal 
identification. 

The officer testified that at that 
point he feared the defendant had 
placed an explosive device in the 
locker. He (the officer) requested 
permission to search the locker, and 
the defendant stated that he could 
search if he could find the key. The 


key was not forthcoming. The officer 
then requested that the defendant 
consent to a search of his carry-on 
luggage and the defendant declined. 
The officer followed Shapiro and 
observed the bag as it was passed 
through an X-ray monitor. The X-ray 
procedure revealed a gray mass in 
the bag. The mass was described as a 
foot and one-half in length and eight 
inches in width. Fearing that the item 
was a bomb or explosive device and 
able to determine that it was not 
clothing, the officer conducted a 
search. The search revealed 
cocaine.* 

The Florida Supreme Court in 
affirming Shapiro’s conviction found 
three separate grounds to uphold the 
search. The first two—consent and 
lack of a reasonable expectation of 
privacy—were not unusual. The third 
seems germane to the subject of this 
discussion. Initially Justice Alderman 
observed that “for several reasons we 
hold the probable cause was not a 
prerequisite to this search in the 
security area of the airport, and con- 
ducted for the limited purpose of 
discovering weapons, explosives or 
other devices which could have been 
utilized to hijack an airplane.” 


The court then went on to discuss 
at length the great danger posed to 
air traffic by hijacking and bombs. 
The court clearly held that “airport 
searches are reasonable if conducted 
solely for the purpose of determining 
whether a prospective passenger 
poses an immediate threat to air 
commerce.”*? The court further indi- 
cated that “so long as the object of the 
search is the prevention of airline 
hijacking the search is reasonable and 
proper and does not require proba- 
ble cause for its foundation.” 

Two propositions arguably emerge 
from the Shapiro case. First, it can be 
maintained that the Supreme Court 
has in a sub-rosa fashion embraced 
the emergency doctrine. Justice 
Alderman’s analysis in Shapiro is in 
full accord with the Long test. The 
court, in effect, held the observations 
of the officer were sufficient to create 
a reasonable belief that an emergency 
existed (i.e., a potential hijacking). 
The court necessarily found the offi- 
cer’s personal observations credible 
and sufficient to support a reasona- 
ble belief as to a potential emer- 
gency. Finally the court’s opinion 
clearly indicated the search in ques- 
tion was not undertaken for the pur- 
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pose of seizing evidence but rather 
was designed to prevent a potential 
disaster. 

The Shapiro case arguably creates 
anew class of emergency —the threat 
to public safety. In Shapiro, the court 
came to grips with the ugly reality of 
terrorism. The court seemed to be 
attempting to balance the potential 
harm of terrorism in such a way as to 
protect societal values expressed in 
the fourth amendment. No one, in 
this writer’s opinion, can reasonably 
deny that the problems of terrorism 
and hijacking pose for the present 
and the foreseeable future—a dis- 
tinct threat to public safety. To leave 
police powerless to deal with this 
problem would seem to be irrespon- 
sible. To impose no restraints, on the 
other hand, would imperil one of our 
most cherished liberties. Shapiro may 
well be the first paragraph in a new 
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Limitations 


No discussion of any of the excep- 
tions to the warrant requirement 
would be complete without discus- 
sion of the limitations placed on the 
particular exception in question. 
Exceptions to the warrant require- 
ment are “strictly circumscribed by 
the circumstances which justify its 
initiation.”*® This construction ap- 
plies to the emergency doctrine as 
was clearly demonstrated in the case 
of Mincey v. Arizona.” 

In Mincey, officers were conduct- 
ing a clandestine drug transaction. 
The transaction miscarried and a gun- 
fight ensued in the defendant’s apart- 
ment. The gunfight resulted in the 
death of an officer and left the 
defendant seriously injured. Acting 
in accordance with applicable depart- 
mental regulations, police personnel 
processed the scene of the shooting. 
The processing extended over a four- 
day period and resulted in eviden- 
tiary items being seized after the 
initial entry. The Arizona Supreme 
Court affirmed the defendant’s con- 
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viction and recognized a blanket 
“murder scene” exception to the war- 
rant requirement. 

In reversing the Arizona Court, the 
United States Supreme Court rejected 
the concept of an unlimited “murder 
scene” exception to the fourth amend- 
ment.‘! In doing so the Court re- 
emphasized the strict limits given to 
permissible warrantless searches. 
The Court did, however, recognize 
and not “question the right of the 
police to respond to emergency situa- 
tions ... and make warrantless entries 
and searches when officers reasona- 
bly believe a person within is in need 
of immediate 

The limitations placed on emer- 
gency intrusions will, in accordance 
with the foregoing, be decided on a 
case-by-case basis. As with all search 
and seizure issues the law governing 
“eniergency” cases will be decided 
on a case-by-case basis. This 
approach emerges more clearly when 
Mincey is read in conjunction with 
Michigan v. Tyler.* In Tyler, fire- 
men responded to a commercial 
establishment at approximately 2:00 
a.m. While extinguishing the fire the 
officer in charge observed conditions 
indicating possible arson. Fire offi- 
cials then summoned the police. 
Thereafter the police examined the 
scene and removed items from the 
scene. The police returned to the 
scene at around 9:00 a.m. and 
observed conditions significant to the 
investigation. The officers left to 
obtain tools and returned a third time 
to remove those items. 

The United States Supreme Court 
in its opinion distinguished Mincey 
and pointed out that the additional 
entries were not “detached” from the 
initial entry but were merely a “con- 
tinuation of the initial entry.”44 The 
Court then observed that once offi- 
cers lawfully gained entry, they could 
remain there for a reasonable time to 
investigate the cause of the blaze.* It 
is therefore apparent that what is 
reasonable will depend on facts exist- 
ing at the time of the initial entry. It is 
equally apparent that repeated unre- 
lated entries will not be accepted. 
What emerges between these touch- 
stones will be decided on the facts of 
individual cases. 

Post-Mincey Florida cases indicate 
a case-by-case approach. In Wooten, 
the First District approved a one 
hour and 45-minute examination of 
the premises by the responding offi- 
cer, medical personnel, crime scene 
technicians and detectives. The court 


felt that the entire operation was part 
of “one continuous transaction, 
initially justified by exigent circum- 
stances.”46 

The scope of any emergency doc- 
trine search must also be decided 
case-by-case. In Shepherd v. State“ 
the defendant had fared badly in a 
gunfight and was removed to a hos- 
pital for appropriate treatment. Inan 
attempt to ascertain the defendant’s 
identity police examined his wallet. 
The officer searching for identifica- 
tion discovered a plastic bag. The 
officer could not see the contents but 
suspected the contents of the bag 
was marijuana. The officer then 
found the defendant’s driver’s li- 
cense. The officer then interviewed 
the defendant concerning the shoot- 
ing and removed the bag from the 
wallet. The bag was eventually found 
to contain phencyclidine. 

The District Court of Appeal in 
reversing the trial court’s denial of 
defendant’ motion to suppress 
pointed out that the second search 
could only be characterized as a 
quest for evidence. The quest, the 
court felt, was based on mere suspi- 
cion. The court clearly held that the 
second intrusion went beyond the 
emergency presented, i.e., the need 
to justify a victim of a shooting. The 
court felt that “assuming that the 
officer was acting reasonably in 
searching Shepherd’s billfold for the 
purpose of determining his identity, 
there is no question that after the 
identification was found, and after 
the officer determined that Shepherd 
was the person pictured on the driv- 
er’s license, the second search was for 
the sole purpose of obtaining evi- 
dence of criminal activity of which 
the officer only had bare suspicion.** 
(In accord, Grant v. State—initial 


entry justified by emergency doc- 
trine, permissible to seize items in 
plain view—search of drawers 
improper as beyond scope of emer- 
gency search; Johnson v. State— 
search of apartment for additional 
victims or persons in need of aid 
proper under emergency rule.) 

Central to the emergency doctrine 
is the concommitant operation of the 
plain view doctrine. In most cases 
involving the emergency doctrine the 
items seized are in plain view. Plain 
view, as a seizure doctrine, is predi- 
cated upon a prior lawful entry by 
police. In emergency cases the valid 
entry occurs as a result of the sus- 
pected emergency. The question 
remaining for decision is the scope of 
the permitted intrusions. The 
language of the cases and prior case 
law in the area of search and seizure 
law seem to indicate that the scope of 
permissible intrusion will be a func- 
tion of the emergency itself. 
Obviously if seeking, as in Long, the 
identity of a substance for treatment 
purposes they would be allowed 
more latitude than when they are 
merely looking for additional victims 
of a homicide. 

The emergency doctrine permits 
warrantless entries when officers 
obtain information supporting a 
reasonable belief that an emergency 
exists. The proper scope will be deter- 
mined on a case-by-case basis. O 
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PINE CREST 


A Boarding and 
Day School 


Fort Lauderdale 


Pine Crest is an accredited college preparatory school, 
founded in 1934, with a boarding program (five or 
seven days) for boys and girls in grades 7-12, located 
on a modern, 47-acre campus on the northern edge of 
Fort Lauderdale. 
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dents who wish to study college-level work while still 
enrolled in a high school environment. Pine Crest 
offers 9 formal AP courses and students may prepare 
independently for AP exams in several other subjects. 


Students have the opportunity to compete on 56 
athletic teams including school and USS swimming 
teams. Tennis is under the direction of a resident pro 
who uses the school’s ten courts. 


For more information, please contact Dr. John Har- 
rington, Pine Crest, Box L, 1501 NE 62 Street, Fort 
Lauderdale 33334, phone 305-492-4103. Pine Crest 
has a policy of non-discriminatory admissions in all 
‘programs. 
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CORPORATION, BANKING BUSINESS LAW 


A proposal for state regulation of 
cable television in Florida 


This article explores the desirabili- 
ty of state regulation of cable 
television in Florida.! 

Since its advent as a means of de- 
livering network television to rural 
areas, cable television has been large- 
ly a matter of local concern. The 
Federal Communications Commis- 
sion initially exercised little regula- 
tion of cable, leaving all else to local 
regulation.2 Many municipalities 
began exacting exorbitant licensing 
fees from cable operators. To protect 
the developing industry, the FCC 
intervened, promulgated minimum 
standards for federal certification 
and established Commission review 
of all franchise fees above three per- 
cent of subscriber revenue.3 

Years later, a more sophisticated 
and reasonable local regulation of 
cable prompted the FCC to relax its 
supervision. In 1972 the Commission 
set aside its jurisdiction over fran- 
chisee selection and several major 
aspects of the franchising process.‘ 
The FCC has divested itself of most 
cable jurisdiction and shifted the re- 
sponsibility for cable development 
to the state and local level.5 

Florida, along with most other 
states, allows local regulation of 
cable.* The problems with local con- 
trol are lack of experience and 
expertise, the possibility of undue in- 
fluence, inconsistent enforcement 
and the creation of franchise areas 
unrelated to natural demographic 
boundaries. 

Lack of expertise and experience 
makes the locality a disadvantaged 
participant in the franchising pro- 
cess.” Unaware of technological stan- 
dards and capabilities, the locality 
may depend upon the franchisee to 
furnish information and to establish 
the terms of the franchise.’ In order 
to avoid undue release on the 
potential franchisee, a locality will 
often retain an independent con- 
sultant.2 Independent advisors are 
expensive, and the cost may be 
prohibitive for smaller localities.!® 
Moreover, in all communities these 
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higher costs and delay are borne by 
the consumer. 

A second failing of local cable 
franchising is its inherent 
susceptibility to political influence.!! 
Demonstrably, on occasion, “rent a 
citizen,” a mobilization of local 
business and political figures, has 
clouded the attributes of competing 
applicants. Some smaller rural com- 
munities are overwhelmed by 
lobbying by large cable companies. '!? 
The politically infected franchise can 
cheat the subscribers of adequate 
service and commitment. 

A sound franchise may be 
debilitated by failure to enforce its 
provisions. After a painstaking 
franchisee selection, an official repri- 
mand or action against the winner 
may reflect adversely upon the city’s 
judgment.'’ Additionally, munici- 
palities will sometimes act upon poor 
service only after an accumulation of 
subscriber complaints. 

Another prominent weakness of 
local cable control is the geograph- 
ical limitation due to jurisdictional 
boundaries.'* The impact of a cable 
franchise inevitably transcends local 
political boundaries. Often suburbs 
and rural areas within viewer range 
are denied service.'5 The most 
effective means of cable distribution 
is not constrained by political demar- 
cations. 


City of Boulder and antitrust 
implications 


A recent Supreme Court decision 
undermines local regulation of cable. 


In Community Communications Co. 
v. City of Boulder, Colorado,'® the 
Court held that a city under home 
rule authority, acting without direct 
state authority or clearly defined 
state policy, is subject to antitrust lia- 
bility. In its argument the city relied 
on the state action exemption from 
antitrust liability.'7 The Court found 
that home rule authority was not 
within the state exemption and re- 
manded the case for a_ factual 
determination of liability. The effect 
of the Boulder ordinance in restrict- 
ing growth of an existing cable 
system leads to antitrust liability. The 
Court suggests that local regulation 
of city services having an anticom- 
petitive effect should be under state 
direction. 

City of Boulder should lead to 
reassessment of cable regulation 
authority in Florida. Currently, 
Florida has no law specifically con- 
cerning local regulation of cable 
franchises.'® Rather, each locality has 
home rule authority, and cable regu- 
lation is predicated upon implied 
municipal control of the use of local 
streets and public ways.!® 


At the seat of the problem are the 
antitrust implications that can result 
from local control. A well regulated 
cable franchise frustrating free 
market cable competition would 
present a risk of antitrust liability. 
How City of Boulder will be inter- 
preted by lower courts is uncertain, 
but its message is clear: monopolistic 
local regulation of private enterprise, 
absent state supervision, will invite 
liability. 

To adhere to City of Boulder the 
state could formulate specific policy 
to steer cable regulation on the local 
level. Such a plan would likely raise 
many local issues for determination 
on a statewide basis, which would 
afford an opportunity for a more 
sophisticated and uniform regula- 
tion. 


The resources and_ collective 
control of state authority render it an 
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effective parent of cable television.”° 
On a firm financial base, a state 
agency could secure a permanent 
staff to oversee cable services. Con- 
tinuing expertise, a function of ac- 
cumulated experience, would assure 
a qualified and informed judgment 
bearing on cable decisions.?! 

In addition a statewide cable 
policy would effectuate growth, 
reducing costs and improving upon 
accessibility. To expand the cable 
network, a state agency could attract 
broadcasting to rural areas, often 
neglected because of law profita- 
bility, through rural development 
funds or inducements.2? By shaping 
the boundaries of franchise systems, 
the state could nurture growth by 
economies of scale to achieve the 
most efficient design of each system. 

By prescribing a_ technological 
standard to assure system compati- 
bility, the state could develop a 
manageable single system. 
dividual franchises, through inter- 
connection, could readily exchange 
their services. The state could 
coordinate creation of joint city and 
county franchises where the most 
desirable service area transcended 
political boundaries.23 More wide- 
spread service, enlarging subscriber 
pools, could support additional cable 
services. Local communities, neigh- 
boring or apart, could be brought 
together with shared programming 
and information services.24 Concur- 
rently, smaller, less sophisticated 
cable enterprises could more easily 
avail themselves of advanced urban 
systeins. 

In addition, overseeing the 
franchisee selection process, the state 
could help reduce the politics and 
inefficiencies plaguing local 
control. A state agency of resource 
and experience could effectively 
resist the pressure bearing upon the 
local choice of operator. In Florida’s 
widespread cable network, the state 
could administer a singular responsi- 
ble monitoring of service quality.” 
State based enforcement against 
operators also would avoid local bias 
and could take account of statewide 
cable company shortcomings.?? 

State regulation provides the 
to advance growth and 


means 


maturity of cable services. Pro- 
ductive relationships between cable 
and other communications systems, 
particularly telephone, depend upon 
broad-based state level manage- 
ment.®8 To achieve progress the state 
can provide incentive for private en- 
terprise participation, and subsidy to 
spur progress in technology.” 


State regulation, in the form of a 
cable television commission, could 
ensure distribution and quality of 
service while remaining sensitive to 


James O. Davis Ill is an associate 
with Carlton, Fields, Ward, Emmanuel, 
Smith & Cutler, P.A., in the Tampa 
oftice. He received his B.A. from 
Washington & Lee University and a 
J.D. from the University of Florida 
College of Law. 

He writes this column on behalf of 
the Corporation, Banking and 
Business Law Section, Thomas 
McGuigan, chairman, and David G. 
Mulock, editor. 
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community needs.*° To avoid the 
mistake of many states, the authority 
should exist independently of the 
Public Service Commission.*! Sub- 
suming cable under utility boards has 
complicated its management  be- 
cause the established regulatory 
forms are ill suited to the unique 
demands of cable.*? Rate regulation 
is of questionable benefit to cable in 
its current experimental and inno- 
vative stage.*8 

A foremost role for state authority 
is review of the regional effects of 
each franchise. When a locality con- 
siders a franchise, the commission 
would prepare a study of its most 
desirable boundaries and _ the 
advantages attendant because of 


extension to other systems.34 With 


local assistance, the state would draw 


the parameters of the system with 
desirable enlargements beyond the 
locality. State directed subsidy 
within each system could reduce 
the initial expansion costs of rural 
service. Mindful of local and regional 
interests, the state would work with 
each franchise to extract its full 
advantages.> 

For future franchises, new and 
renewed, the commission would 
facilitate the local franchising 

process and operator selection. 
Minimum standards for the franchise 
agreement would be set, assuring 
quality service in the company of the 
local dimensions of the franchise.*6 
The state, in an advisory capacity, 
would educate local officials prior to 
the selection process by furnishing 
them compiled standards to ascertain 
applicant qualifications and the qual- 
ity of proposed service.*" Ultimately, 
the choice of an operator, presuma- 
bly more intelligent than political, 
would belong to the locality. Only 
the terms of the franchise, measured 
against prescribed standards, would 
be subject to commission approval. 

The state agency would be 
responsible for the health of cable 
services statewide. A singular moni- 
toring of consumer complaints 
would inform the commission of 
operator shortcomings.’’ Large 
companies operating statewide 
could be effectively monitored. 

Similarly, the state could encour- 
age creation of local cable commit- 
tees attuned to changing community 
needs, which would help assure the 
continuing usefulness of its system.*9 

The state authority would serve as 
arbiter of jurisdictional disputes 
between localities.4¢ Commission de- 
cision would supplant local, assuring 
integrity of state policy together with 
a sensitivity to local needs. 

A final purpose of the state agency 
would be to promote responsiveness 
of cable systems to technological ad- 
vances. The state could assure, 
through franchise agreements con- 
tinuing operator commitment to a 
changing level of technical sophisti- 
cation. As a resource center, the 
agency would assist coordination of 
cable and related technology 


research. In all, the commission 
would maintain an active role 
directed to sophisticated cable 


development in hand with local 
control. O 


'In Florida, of 425 conceivable franchise 
areas, 153 have been awarded. The average 
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Florida growth rate in franchises has been 30 
percent annually. Remarks, Governor Bob 
Graham, Governor's Commission on New 
Communications Technology, February 1982. 

2U.S. v. Southwestern Cable, 392 U.S. 157, 
178 (1968) affirmed FCC jurisdiction over 
cable television under 152a of the Communi- 
cations Act of 1934. 

3See, SeconD REporT AND Orpber, 2 FCC 2d 
725 (1966). 

‘See, CABLE TELEVISION REPORT AND ORDER, 
36 FCC 2d (1972) [1972 Rules]. 

5See generally Davis, Cable Television 
Franchising - The Role of Local Government, 
51 Fa. B.J. 79 (February 1977). 

®Few states regulate cable. See infra, note 
33. Local regulation has often arisen by 
default. See also, Comment, Cable Television 
Option for Florida: Plan or Chaos, 26 U. Fia. 
L. Rev., 236, 274 (1970). 

7See Cable TV: The Practical Implications 
of Local Regulation and Control, 27 Drake 
Rev. 391 (1978). Franchising of cable occurs 
with little frequency to afford lasting experi- 
ence to the municipality. Comment, 
Regulatory CATV: Local Government and the 
Franchising Process, 19 $.D.L. Rev., 143, 156 
(1974). 

‘Davis, supra, note 5 at 81. Often the 
operator may suggest standards in conformity 
with its existing systems. Good faith of the 
operator is to protect the public interest. Icone 
and Powell, Control of Cable Television: 
CATV Franchising in New Jersey XL, 2 YALE 
Rev. oF Law anp SociIAL ACTION, 253, 257 
(1970). 

8One primary help has been the Cable 
Television Information Center in Washington, 
D.C., created to coach local agencies in 
dealings with cable entrepreneurs. Comment, 
supra note 7 at 162. Practically, though, this 
service cannot be expected to serve effectively 
every inquiring area. Barnett, State Federal 
and Local Regulation of Cable Television, 47 
Notre DaME Law. 685, 769 (1972). 

Both Miami and Tampa employed the 
services of an independent expert on cable. In 
Tampa the eventual franchises, and ultimately 
the consumer, paid for these services so no 
financial incentive existed to secure 
reasonably priced consultation. 

‘Irving Kann, former chief executive of 
Teleprompter, describes the situation: “[I]n 
dealing with any city, you have to go to the 
guys who know the guys. We are in 88 towns 
and we have 88 law firms, all politically 
connected.” Leone, supra note 8 at 225. By 
example, see United States V. Kann Tele- 
prompter Cable Systems, Inc. v. FCC, 543 
F.2d 1379 (D.C. Cir. 1976) (Pennsylvania 
Teleprompter scandal); 472 F.2d 272 (2d Cir. 
1973) (franchise votes purchased). Extortion 
or fraud has also been publicized in Trenton, 
Buffalo, Chicago and Tacoma. Barnett, supra 
note 9 at 691. 

"7d. at 807. Often at a loss to attract through 
profitability, less populated areas are more 
susceptible to strong-armed bargaining. 

at 700. 

“Note Cable TV: The Practical 
Implications of Local Regulation and Control, 
27 Drake L. Rev., 391, 418 (1978). 

'5Small suburbs or unincorporated areas are 
often left out. For example, the Tampa 
franchise is circumscribed by city boundaries 
and inaccessible to the many residents nearby 
but beyond the line. Also, overlooked areas 
beyond the municipality have difficulty in 
attracting their own smaller franchises. New 
York Commission, pp. 14-16. 


16102 S.Ct. 835, (1982). 

“Parker v. Brown, 317 U.S. 341 (1942) 
sanctioned antitrust exception for state action. 
City of Lafayette La. v. La. Power & Light 
Co., 435 U.S. 389 (1977) raised the issue of 
whether municipal action was, in effect, an act 
by the state as sovereign. The court held that a 
state may allocate power to a_ political 
subdivision as a directed or authorized anti- 
competitive practice. 

18See Fia. Const. art. VIII, §6. 

'9Fxa. Stat. §167.22 (1971). By exception, a 
few larger cities have obtained special legis- 
lation to cure the uncertainty of a general 
municipal grant. See Comment, supra note 6 at 
248-50. 


20The FCC has encouraged regulation to 
provide public participation for unincorpo- 
rated areas, 41 F.C.C. 2d 857 (1973). 

21 For instance, the state would be aware of 
the implications of resulting concentration of 
mass media ownership in one region. See 
Smith, Control of Cable Television: The 
Senseless Assault on States’ Rights, 2A Catu. 
Rev. 755, 798 (1975). 

22Note, supra, Note 16 U. L. at 419. State 
fashioned subsidy within the system could 
cushion the profit strain of rural extension. 

3A state grant could allow for a pooling of 
revenues and sharing of expenses for joint 
venture, Smith, supra, note 22 at 800-06. 

24At the Governor’s conference, Governor 
Graham noted cable’s opportunity to redefine 
the community. By example, a joined Tampa- 
St. Petersburg cable could promote program 
service for the elderly of the two communities. 

°5 Barnett, supra note 9 at 810. 

26Considerable effort devoted to service 
complaints and field work is essential when a 
larger scale utility service is unwilling or 
unable to remedy deficiencies. Danrelson and 
Wheeler, The Status of the CAT Industry in 
California and a Proposal for State Regulation, 
2 Pac. L.J. 528, 562 (1971). 

27Community, supra note 7 at 156. 

24In long range planning the state can 
formulate a telecommunications policy en- 
compassing all mediums of conveyance: 
phone, satellite, optical fiber, laser and cable. 

2°Note, supra note 16 at 419. See also New 
York Cable Commission, p. 3. 

The finding of the Sloan committee study 
on cable regulation advocated creation of a 
state agency “empowered to direct and 
regulate the growth of cable television, in 
conformity with the standards established by 
the federal government but with freedom at 
all times to exceed those standards where they 
are minimal.” Comment, supra note 6 at 253. 

3! At least 11 states have placed cable under 
the auspices of conventional utility regulation. 
See e.g., Conn. GEN. Stat. ANN. ch. 289 §§16- 
330-333 (1973); Hawa Rev. Stat. §§440-G-1- 
to 14 (1972); Nev. Rev. Stat. §§7.11 010-180 
(1971); R.I. Gen. Law $§39-19-1 to 8 (1972); 
Vr. Stat. ANN. 30 §§401-08 (1973). In contrast, 
Massachusetts and New York each place cable 
control in a separate agency. A bill proposing 
creation of a Florida cable commission, Fla. 
H.R. 1443, died in committee in 1977. 

32 Moreover, the need for local control may 
be overlooked in granting the utility board full 
authority. 

3Smith, supra note 22 at 803. 

347d. at 776. 

3 The cable system functions best when 
specifically designed to meet the unique 
demands of its community. Note, supra note 
16 at 418. 

36 Requirements for franchise duration, non- 
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discriminatory access and performance, 
among others, could be devised. Comment, 
supra note 6 at 253. The state would assure that 
the franchise agreement set out clearly the 
rights and responsibilities of all parties. New 
York Cable Commission, pp. 10-12. 

Providing for localities to receive advice 
dismisses any reluctance a city might have to 
seek state assistance actively. Comment, supra 
note 7 at 163. See also N.Y. Cable Commission, 
pp. 32-33. 

38New Jersey retains an officer to receive 
complaints for each municipality. Comment 
supra, note 7 at 160. And Massachusetts allows 
right of appeal about quality of service if more 
than 10 percent of a system’s users register a 
complaint. Barnett, supra note 9 at 805. The 
significance of responsible service and com- 
plaint monitoring is not to be discounted. See 
note 18, supra. 

3°The New York Commission requires 
municipalities to appoint a local cable 
advisory committee to inform the community 
about cable and to ascertain local needs. This 
group's continued participation assists in 
timely improvements as cable matures. 

4©Comment, supra note 6 at 253. See also, 
e.g., Massachusetts, 19 Soura Dakota Law 
Review, p. 159. 


You could be a 
winner... 


... in the sixth annual article writing 
contest of The Florida Bar Journal. 
Articles to be considered will be 
those published in the Journal 
between May 1982 and April 1983. 

Awards will be presented at the 
annual convention of The Florida Bar 
in June 1983. Plaques will be 
presented to authors in three 
categories: 
¢ Practical “how to do it” discussions 
e General discussions 
e Specialized columns sponsored by 

sections of the Bar 

Members of the Journal Editorial 
Board will judge articles on basis of 
content, clarity, accuracy and useful- 
ness. 

No special entry form is needed. 
The only requirement is to submit an 
article for review by the Editorial 
Board, and if published, it will be con- 
sidered in the competition. 

Authors may submit articles for 
possible publication in the Journal by 
sending manuscripts not exceeding 
18 double-spaced lettersize pages to 
Managing Editor, The Florida Bar 
Journal, Tallahassee, Florida 32301. 
Specialized columns will be 
submitted to the section editor for 
consideration of publication. 
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NEW Attorneys’ Title Insurance Fund 


4a, 


ATS-Orange/Seminole Plant Officially Opens 


Some 200 Central Florida real estate professionals attended the 
October 7 open house of the Attorneys’ Title Services, Inc.-Orange/ 
Seminole Title Information Plant. The new building is located at 
30 West Gore Street on The Fund Headquarters property. 


ATS-Broward Uses New Telephone Technology 


The Broward County Branch of Attorneys’ Title Services, Inc., 
now offers a special call distribution system for their Posting 
(Pencil Search) Department. By dialing (305) 463-4199, callers are 
automatically placed on the Uniform Call Distribution System. If 
all lines are busy, an intercept recording asks the caller to please 
hold until one of the lines becomes available. This allows the Pencil 
Search Department to handle telephone calls more efficiently. 

The UCD system is also being used for other high-volume 
telephone numbers in other title information plants in Florida. 
Telephone usage at all 14 ATS locations is being evaluated for 
improved telephone service. 


Some 6,000 Attend Educational Seminars Annually 


The Fund has provided 177 educational opportunities to Fund 
members and their staffs since September, 1981. These meetings, 
seminars and workshops held throughout Florida are designed to assist 
the real property attorney. The programs represented more than 500 
hours of instruction; ranging from the annual member meetings and 
Fund Assembly to the Title Examination Workshop and Closing 
Courses. Nearly 6,000 persons attended these functions. 


By the staff of Attorneys’ Title Insurance Fund, Box 2671, Orlando, Florida 32802 (Adv.) 


City Title Insurance Company 
Named Georgia Fund Underwriter 


City Title Insurance Company, 
a New York-based title insurer, 
has been designated as the under- 
writer for Attorneys’ Title 
Guaranty Fund, Inc., of Georgia. 

The Georgia Fund office in 
Marietta has become City Title’s 
Southeastern regional office, 
announced Paul .B. Comstock, 
chairman of the board, and 
William T. Margiotta, Jr., 
president. 

James R. McDonnold has been 
elected vice president for City 
Title and has been appointed 
Southeastern regional manager. 
He will be responsible for City 
Title Insurance |Company’s 
administration and development 
in Georgia, South Carolina, 
Tennessee, Louisiana, Mississippi, 
Arkansas and Alabama. 

City Title is a subsidiary of 
Attorneys’ Title Insurance Fund, 
the nation’s first bar-related title 
insurer. 


Credit Union 
Pays Daily Dividends 


The Florida Legal Credit Union 
board of directors announced 
that deposits earned 7 percent 
interest this quarter on a daily 
basis, based on the balance in a 
shareholder’s account. Credit 
Union Manager Brenda Burton 
explained that previously funds 
had to be on deposit until the 
end of the calendar quarter before 
drawing interest. Now, monies 
deposited will begin earning 
interest on a daily basis. 

The FLCU, open to all employ- 
ees of Florida Bar members, 
offers one of the lowest loan 
interest rates in the state — 14 
percent APR. 

The credit union may be con- 
tacted at P.O. Box 3685, Orlando, 
Florida 32802. 


Since 1947 « The Nation’s First Bar-Related™ Title Insurer 
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WORKERS COMPENSATION 


The roosting of wage loss 
Stephen Marc Slepin 


To be hoist upon one’s own petard 
must be terribly uncomfortable, one 
should think. 

Yet, by decision of September 23, 
1982, the 12 judges of the First 
District Court of Appeal, sitting en 
banc on a sua sponte rehearing, con- 
sidered “the effect of economic 
conditions on the employee’s entitle- 
ment to wage loss benefits,” (em- 
phasis in original) and stood witness 
to a discomforting impailment. 

The court, for myriad reasons— 
several of which are themselves 
probably more seminal than is the 
not very surprising holding—ruled: 
We hold that the unavailability of jobs due to 
economic conditions does not preclude 
recovery of wage loss benefits, and, accord- 
ingly, it is not necessary for a wage loss 
claimant to present evidence that his refusal 
for employment was not due to unavailability 
of jobs resulting from economic conditions. 
Any other decision on this issue would convert 
wage loss hearings under the act into seminars 
on economics, requiring the gathering and 
presentation of complex information beyond 
the key of all but the most schooled in the field 
of economics, and certainly beyond the 
resources and ability of the average worker to 
present or defend against. The sheer 
impracticability of burdening wage loss claim 
procedure with such evidence is obvious. Not 
the least of the difficulties is the absence of any 
guide or standard of measure to determine 
when conditions in a given area have reached 
the “economic depression” or “recession” 
stage. Moreover, even if the question might be 
considered one of fact to be established to the 
satisfaction of the deputy commissioner, just 
as are other factual issues, this Court is not at 
liberty to create a rule whereby an injured em- 
ployee’s entitlement to workers’ compensation 


benefits hinges on after-injury economic 
conditions. 


The 1979 Workers’ Compensation 
Act(s), however, were widely sold 
and widely applauded as remarking 
a bold new approach—“new’” in the 
sense that temporary partial disability 
was a category of benefits little used 
and was therefore virtually unrecog- 
nizable when called “wage loss”— 
preclusive of the evils of “subjective 
decision” in favor of objectivity. 
(Subjective decisions were, princi- 
pally, determination of wage earn- 
ing capacity and its diminution. 
Objective decisions are now, princi- 
pally, determination of wage earning 
ability and its diminution. In respect 


of which, it must be admitted, one 
would find it difficult to know 
whether Alice or Humpty Dumpty 
should prevail.) 

Governor Graham’s blue ribbon 
advisory panel found the legislation 
to be unworkable by any established 
test, a flawed product injurious to 
carriers and employers and claim- 
ants, and thereupon urged its rejec- 
tion. (Justice B. K.Roberts specially 
concurred, recommending that the 
legislature revisit the matter after re- 
flection upon the panel’s critique and 
intervention by the Governor, after 
which the Governor should allow the 
legislation to become law.) 

The blue ribbon panel found that 
the 1979 Legislature failed to satisfy 
the very goals which it had posited: It 
created a number of new subjective 
standards; it would promote rather 
than reduce litigation; it would make 
administration impracticable; the 
benefit structure is inequitable; the 
delivery system is difficult if not im- 
possible; it stymies ease and 
economy of administration; and it 
infinitely complicates the act. 

As the director of workmen’s 
compensation for Iowa National 
Mutual Insurance Company put it: 
“Normally when you look at legisla- 
tion, you look at its target and who 
gains or who’s the winner and who's 
the loser. As I review this one, it 
seems darn near everyone turns out 
to be the loser.” 

Justice Roberts observed: “In this 
bill I think everybody loses; I don’t 
see how a bill has been concocted in 
such a way that everybody loses.” 
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And even Professor Burton who 
fathered the wage loss theory argued 
that the bill was most unfortunate. 
Interested parties were unable to 
obtain copies of this important report 
from the Office of the Governor, but 
it may be read in “Florida’s Workers’ 
Compensation Wage Loss System: A 
System in Crisis” (September 1981), 
Workers’ Compensation Monthly, E. 
Falmouth, Massachusetts. 


In the largest sense, the 1979 legis- 
lative product was susceptible to 
the charge of unworkability by dint 
of higgeldy-piggeldy draftsmanship 
which should have been calmly 
corrected. See Florida Workmen’s 
Compensation Manual, Slepin & 
Norton (D & S Publishers), Vol. I, 
analysis of 1979 legislation, page 1, et 
seq. 

In Regency Inn, Aetna Casualty & 
Surety Company v. Linda Faye 
Johnson, —— So.2d _, Case AE- 
354, (Fla. Ist DCA 1982), one of the 
legislative turkeys came home to 
roost, and—unpardonably to mix 
metaphors — a pitard accommo- 
dated a hoisting. 


The wage loss law was intended to 
import objectivity of determination 
into the WC system, observed the 
court, and the injured employee is 
thus to be compensated for his or her 
actual, demonstrable loss. 


Previously, we tested wage 
earning capacity by a host of 
variables or criteria, including the 
ambient labor market as fairly tested 
by the claimant. 


Now, as the court points out quite 
candidly, we test wage earning 
ability by a host of variables or 
criteria, including the ambient labor 
market as fairly tested by the 
claimant. 


The act is also devised, its sponsors 
insisted, to simplify procedures, 
make determinations more certain, 
and to banish the race of lawyers 
from the operation of the system. See 
representations of legislative 
sponsor, Representative Bill 
Sadowski, in Acton v. Fort Lauder- 
dale Hospital, __So.2d __, (Fla. Ist 


WORKERS’ 
COMPENSATION 


DCA 1982), 7 F.L.W. 1699. 

Yet, those who have sponsored the 
1979 legislation are now arguing to 
the district court of appeal that what 
was meant by the incondite terms 
thereof (e.g., disability as wage earn- 
ing capacity diminution at §440.02, 
and wage loss as wage earning ability 
diminution at §440.15(3)) was that 
(a) where P is injured on the job, (b) 
suffers an impairment and attains 
maximum medical improvement 
without a job, (c) makes z bona fide 
job search, then Mr. P must (d) prove 
by competent and _ substantial 
evidence that all potential employers 
refused to rehire him because of his 
injury rather than because there are 
no jobs or because they are simply 
not hiring or they don't like vege- 
tarians, etc. 

In other words, Mr. P must prove 
an injury by accident arising out of 
and in the course of his employment, 
must prove an impairment, must 
prove that he has attained maximum 
medical improvement with an ana- 
tomical impairment, must prove 
that he has actually lost wages, must 
prove that he has made a bona fide 
wage search, must prove that he has 
not secured a job, and then must 


Are you 


e interested in sharing 
office space? 


e hiring a new associate? 


e selling law books or 
office equipment? 


Consider a classified ad 
in The Florida Bar News, 
published twice monthly. 
Cost for Bar members is 
$15 per insertion of 50 
words or less. Display 
Classifieds slightly 
higher, as well as insertion 
for nonmembers. 


Call or write The Florida 
Bar News, Classified Ad- 
vertising, Tallahasee, 
Florida 32301, 904/222- 
5286 for more information. 


undertake and sustain the burden of 
proving that the reason he does not 
have a job and does not therefore 
have wages which would plug into 
the “wage loss” formula is that each 
and every one of the potential em- 
ployers by whom he is not now 
employed refused to hire him pre- 
cisely because of his injury. 

The 1979 session legislators, it will 
be remembered, spoke constantly of 
post-accident earnings vis-a-vis pre- 
accident earnings, and refused to be 
drawn into debate about Mr. P not 
being PTD but, still, not having any 
post-accident or post-MMI earnings. 
Thus, it was to be expected that they 
would be flabbergasted by the sug- 
gestion that such a phenomenon 
could occur and be found compen- 
sable even as it would have been 
under the pre-’79 legislation. 

Certain analysts at the time did 
perceive the new law to be a boomer- 
ang which would come back to hit 


Stephen M. Slepin is a partner of 
Slepin, Slepin, Lambert & Waas, Talla- 
hassee, and serves as editor of this 
column. 

He writes on behalf of the Workers’ 
Compensation Section, Steven A. 
Rissman, chairman. 


the employer interests in the head. 
See, for example, Slepin & Norton, 
op. cit., at 18. They were dismissed as 
snipers. 

In an opinion extraordinary for 
both its 12-judge authorship and its 
perspicacious analysis of the diffi- 
culties engendered by the employer/ 
carrier argument, the First District 
Court of Appeal cut through to the 
stated goals of the 1979 legislation 
and found that it could not have 
intended that injured employees left 
without wages (a) should not be 
entitled to workers’ compensation 
benefits during economically tough 
times, but (b) should be so entitled 
during economically salubrious 
periods. That is, when Mr. P’s on the 
job injury catapults him into a jobless 
labor market, it cannot be said— 
certainly not if one is to maintain the 
last 44 years worth of decisional law, 
some constitutional gyroscopic 
balance or reasonableness—that he 
has not lost wages because of his 
injury. 

To maintain the contrary, as the 
employer/carrier interests sought to 
do in Regency Innis to skid perilously 


884 THE FLORIDA BAR JOURNAL/DECEMBER 1982 


close to the kind of sophistry main- 
tained by Anatole France when he 
observed the remarkable equality of 
the law—the law operates with per- 
fect equality to deny the rich, as well 
as the poor, the right to sleep on park 
benches. 

In a gaudier light, one is reminded 
of Tom Lehar’s satirical rendering of 
Wernher von Braun’s remark: “I just 
make these missiles and get them up 
in the air. Where they come down is 
somebody else’s_ business.” The 
employer/carrier argument sounds 
chillingly similar: The injury simply 
happened to occur on the job which 
the injured employee used to enjoy, 
where he lands afterward is none of 
our concern. 

The analysis reflected by the 
district court of appeal’s opinion in 
Regency Inn is close yet expansive. It 
is rigorous and pointed, though it is 
not without obvious understanding 
of the interests asserted on all sides of 
the issues involved. And, it must be 
observed, it closes with a tasteful 
adjuration to “participants in the 
workers’ compensation system” to 
overcome legalisms, technical inter- 
pretations or merely litigious and not 
very helpful conduct. 

This article began with a reference 
to impailment. In that respect it 
would not be irrelevant to recall 
George Bernard Shaw’s epigram: 
“There are two tragedies in life: one 
is not to get your heart’s desire, and 
the other is to get it.” 

In the Regency Inn, it might be 
tempting to observe that the more 
exuberant advocates of the 1979 
legislation “got it.” But on a more 
sober and responsible level, we all 
got what we deserved. We all get, as 
the late Adlai Stevenson reminded 
us, the government we deserve; and 
by the 1979 legislation we got a con- 
fusing admixture of good ideas and 
bad ones, many of them imbedded in 
“awesome standards of complexity,” 
Ridge Pallets, Inc. v. John, 406 So.2d 
1292 (Fla. Ist D.C.A. 1981), and 
much of the reform hyped beyond 
practicability. 

We must all, then, be unhappy 
with what the district court of appeal 
has laid bare before us. And, by the 
same token, we must overcome 
temptations variously to condemn 
the court’s considered opinion or, on 
the other hand, jeer at the legislative 
drafters. We are, after all, all in the 
same tub, as it were, which should 
goad us on to a healthful effort to 
produce a better product. 0 
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Taxpayer compliance under TEFRA 


By Richard C. Jans 


With the passage of the Tax Equity 
and Fiscal Responsibility Act of 1982 
(hereinafter “TEFRA”), Congress is 
indicating that it has serious doubts 
about the viability of the U.S. system 
of self-assessment. This article will 
focus on the changes made to enforce 
taxpayer compliance. Because there 
are too numerous technical provi- 
sions in TEFRA regarding taxpayer 
compliance! to go into in depth in this 
format, the scope of this article will 
be limited to four areas: the major 
new civil penalties regarding tax 
shelters and understatements of tax, 
the new withholding requirements 
for interest and dividends, the new 
registration requirements for obli- 
gations, and the new brokers’ report- 
ing provision. 


Abusive tax shelters 


TEFRA has created new penalty 
provisions aimed at the eventual 
elimination of “abusive tax shelters.” 
Unfortunately for attorneys, these 
provisions may also have an adverse 
impact upon them. In order to pro- 
hibit abusive tax shelters, Congress 
has decided to attack the promoters 
of such shelters. As of September 4, 
1982, the Code as modified by 
TEFRA now penalizes any person 
who organizes or assists in organizing 
a partnership, entity, plan or other ar- 
rangement, or participates in the sale 
of any interest therein who either 

e makes or furnishes a statement 
regarding the tax consequences or 
benefits to be derived when holding 
an interest which the person knows 
or has reason to know is false or 
fraudulent as to a material matter or 

e makes a “gross valuation over- 
statement” as to any material matter.? 

The penalty is the greater of $1,000 
or 10 percent of the “gross income 
derived or to be derived from the ac- 
tivity.” Because of its broad scope, 
the penalty could be assessed against 
counsel for the shelter, underwriters, 
counsel for underwriters, and _ all 
salespersons. 


TEFRA defines a “gross valuation 
overstatement” as a statement re- 
garding the value of property or serv- 


ices where the value stated exceeds 
200 percent of the correct value and 
the value is directly related to the 
amount of a deduction or credit 
allowable to any participant in the 
shelter.4 Bona fide appraisals will be 
very important, as the penalty can be 
waived if there is a reasonable basis 
for the valuation and the valuation 
was made in good faith.5 The provi- 
sion will still be difficult to comply 
with in areas such as research and de- 
velopment investments where valua- 
tion is extremely difficult. One of the 
biggest problems with this provision 
is that not all of the terms are defined. 
For example, the term “gross income 
derived or to be derived from the ac- 
tivity” is not defined and there is no 
additional help given us by the legis- 
lative history. Nothing indicates 
what time period is to be used in cal- 
culating this gross income amount. 

An additional weapon given to the 
Internal Revenue Service is the ability 
to assess this penalty in the early 
stages of an abusive tax shelter. The 
imposition of the penalty can be 
based solely upon statements found 
in any promotional or sales material. 
It can be imposed before any interest 
in the shelter has been sold, and the 
imposition of the penalty would ef- 
fectively kill any sales of such interest. 

This penalty is further backed up 
by a new provision which allows the 
IRS to enjoin a promoter of an 
abusive tax shelter.® If a person is 
found to be engaging in an activity 
which would allow the imposition of 
the penalty under $6700 (as discussed 
above) then the IRS can bring an ac- 
tion to enjoin the conduct in district 
court. 
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Understatement of tax 


The so-called “audit lottery” game, 
where investors and their advisors 
take extremely aggressive positions 
and hope to avoid audit, will be 
stifled by the creation of the new 
penalty for substantial understate- 
ments of tax liability.’ The penalty is 
an amount equal to 10 percent of the 
underpayment due to the substantial 
understatement.’ An understatement 
is substantial if it exceeds the greater 
of (i) 10 percent of the tax required to 
be shown on the return or (ii) $5,000, 
unless the taxpayer is a corporation 
(other than a Subchapter S corpora- 
tion or personal holding company) in 
which case the amount is $10,000.9 

The penalty can be avoided or re- 
duced in several ways. First it must 
be determined whether the item in- 
volves a tax shelter. A tax shelter for 
the purpose of this penalty means 
any partnership, entity, plan or ar- 
rangement with the principal pur- 
pose of the investment being the 
avoidance or evasion of federal in- 
come tax.!° The definition is not 
limited to abusive tax shelters. If a tax 
shelter is not involved, then if there is 
substantial authority for the 
taxpayer's treatment of the item or if 
relevant facts are adequately dis- 
closed on the return in regard to the 
item, the understatement will be re- 
duced by the amount of the under- 
statement attributable to such 
authority or disclosure." 

The provision does not define 
what is adequate disclosure of rele- 
vant facts other than to say it must 
apprise the IRS of the nature of the 
controversy and the amount of the 
item. Substantial authority, accord- 
ing to the committee report, will 
require an investigation of court 
opinions, regulations, revenue rul- 
ings and procedures, as well as Con- 
gressional intent. The weight of these 
authorities supporting the taxpayer's 
position must be substantial when 
compared to those supporting the 
contrary position.!? 

If a tax shelter is involved, then dis- 
closure of relevant facts will not re- 
duce the understatement.!* To avoid 
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the penalty, the taxpayer must show 
that he reasonably believed that the 
treatment of the item he claimed was 
more likely than not to be the proper 
treatment.'4 Until there is a better 
indication of what is a tax shelter for 
the purpose of this penalty, it may be 
best to attempt to meet the more- 
likely-than-not standard in regard to 
all items. Whatever standard is in- 
volved, it is clear that attorneys will 
be required to render more opinions 
in support of a taxpayer's position. 

The penalty provision which could 
have the largest and most profound 
impact upon attorneys is the penalty 
for aiding and abetting understate- 
ment of tax liability.'5 Initially it was 
thought that this penalty was aimed 
not at attorneys, accountants and 
other tax advisors, but rather only 
those people which supply docu- 
ments used by taxpayers in setting up 
tax-exempt “churches” and “family 
estate trusts.” Unfortunately, there is 
no such limitation of this penalty in 
either the statute or the Congressional 
reports. 

The penalty is applied to any per- 
son who aids or assists, procures or 
advises with respect to the prepara- 
tion of a return or other document in 
connection with any matter arising 
under the internal revenue laws; who 
knows that it will be used in connec- 
tion with a material matter; and who 
knows, if used, that it would result in 
an understatement.'® The penalty, to 
be applied with respect to returns 
due after December 31, 1982, is 
$1,000 or $10,000 if it relates to the tax 
liability of a corporation." 

Again, Congress failed to define 
important terms within this provi- 
sion. It may be that this section 
should have been (or will be) cross- 
referenced to §6661 (the penalty for 
substantial understatement). If so, 
then there will at least be some stan- 
dards to be applied in determining 
the liability of a person under the aid- 
ing and abetting penalty provision. 
Without this cross-reference, or any 
possible enlightenment in the regu- 
lations to be issued under this section, 
it is unclear whether good faith, 
reasonable belief, and lack of fraud 
will be a defense to the imposition of 
the penalty. At a minimum, regula- 


tions are needed to enlighten prac- 
titioners in this area. Attorneys will 
also have to wait and see if the Serv- 
ice will attempt to hold that the 
imposition of the penalty is cause for 
an attorney to lose the right to prac- 
tice before the Internal Revenue 
Service. 


Withholding on interest and 
dividends 


One area of TEFRA that has re- 
ceived a lot of press coverage is the 
new requirement of withholding on 
interest and dividends. These new 
provisions show Congress’ extreme 
discomfort with the basic policy of a 
self-assessment system. TEFRA cre- 
ates new §§ 3451 through 3456 requir- 
ing withholding of 10 percent on 
interest, dividends or patronage divi- 
dends when paid or credited, unless 
the payment is to an exempt indi- 
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vidual, an exempt recipient, or is a 
minimal interest payment or a quali- 
fied consumer cooperative pay- 
ment.!8 

Persons actually paying the inter- 
est or dividend will be required to 
withhold, along with certain middle- 
men (such as financial institutions 
and brokerage firms) as required by 
regulations to be issued.'® Interest is 
defined as interest on any obligation 
in a registered form, of a type offered 
to the public, paid by persons carry- 
ing on the banking business and cer- 
tain other payments as set out in the 
statute.2° Original issue discount is 
also included within the definition of 
interest subject to withholding, 
although the amount is limited to 
cash paid during the calendar year.?! 
Interest on obligations issued by 
natural persons, on a tax-exempt obli- 
gation or already subject to withhold- 
ing under current provisions of law 
are excepted from the definition of 
interest for the purpose of with- 
holding.?2 

A dividend is defined as a distribu- 
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tion out of accumulated or current 
earnings and profits, 4 payment 
made by a stockbroker as a substi- 
tute for a dividend or any distribu- 
tion described within §1375(f) (relat- 
ing to distributions within two and 
one-half months at the end of a tax- 
able year of a Subchapter S corpora- 
tion).22. Amounts treated as a 
dividend under §§302, 305(e)(2)(A), 
306, 356 or 1081(e)(2) are excepted 
from the definition of dividend for 
withholding purposes, as well as cer- 
tain other exceptions.*4 

If a payor is unable to determine 
the amount of a distribution which is 
in fact dividend (for example, the 
corporation has little or no earnings 
and profits when the distribution is 
made, but it may have earnings and 
profits before the end of the year), 
then the withholding is to be com- 
puted based on the gross amount of 
the distribution, unless the payor can 
reasonably estimate what portion of 
the distribution is not dividend.** The 
regulations to be issued will provide 
a similar rule as to interest payments. 

Financial institutions have an elec- 
tion to withhold annually, as opposed 
to withholding every time interest is 
paid or credited.* If this election is 
made, the institution may not allow 
the account balance to go below an 
amount equal to the tax which would 
be held without the election and if 
the account is closed before the with- 
holding is made, then the withhold- 
ing must occur before the funds of 
the account are distributed.?’ 

Payments to exempt individuals 
are not subject to withholding. 
Exempt individuals include indi- 
viduals with income tax liabilities not 
exceeding $600 ($1,000 for a joint 
return) in the preceding year or indi- 
viduals 65 or older whose preceding 
years tax did not exceed $1,500 
($2,500 for a joint return).®8 If all the 
beneficiaries of a simple trust are 
exempt individuals or exempt 
recipients, then the trust itself is 
treated as an exempt individual. 
This provision will create another 
reason to utilize simple trusts in that 
such trusts may avoid withholding, 
while payments to a complex trust 
cannot. 

Exempt recipients are those or- 
ganizations with an exemption cer- 
tificate (or those excused from 
having an exemption certificate pur- 
suant to regulations to be issued); 
such organizations include a corpora- 
tion, a tax exempt organization or 
individual retirement plan, the 


United States or a state or local 
government, a foreign government 
or international organization, a 
foreign central bank of issue, a secur- 
ities or commodities dealer required 
to register as such, a real estate invest- 
ment trust, a registered entity under 
the Investment Company Act of 
1940, a common trust fund, a 
nominee or custodian or others as to 
be provided for in the regulations to 
be issued.*° 

Another exception to withholding 
applies to so-called minimal interest 
payments.*! Such payments may ndt 
exceed $150 and if determined on an 
annual basis would not exceed 
$150.32 The regulations may provide 
that payments to the same payee be 
aggregated to see if they fall within 
this exception.*® It should be noted 
that this exception applies only to 
interest payments. There is no excep- 
tion for small dividend payments. 

The withholding provisions apply 
to payments made after June 30, 
1983, unless the payor has been able 
to receive up to a six-month delay by 
showing compliance by July 1, 1983, 
would cause undue hardship.*4 


Registration requirements for 
obligations 


In an attempt to ensure that the 
withholding and reporting provi- 
sions will be as effective as possible, 
Cougress has severely limited the use 
of bearer obligations beginning in 
1983. Under the TEFRA provisions 
most obligations issued by the 
Federal Government will have to be 
in registered form, allowing the 
transfer of the right to principal and 
interest to occur only through a book 
entry system consistent with regula- 
tions to be issued. Obligations of 
the type not offered to the public, 
with maturity of not more than one 
year or on which interest is payable 
only outside the U.S. and which is 
only sold to someone who is not a 
U.S. person may continue to be in 
bearer form.%® State and _ local 
government and corporate obliga- 
tions will also be required to be in 
registered form, unless within the ex- 
ception mentioned above. Obliga- 
tions issued by a natural person may 
continue to be issued in bearer 
form.*7 

If an obligation is required to be 
registered but is issued in bearer 
form, certain adverse tax consequen- 
ces will attach. The issuer of the obli- 
gation will not be allowed to take the 
deduction for interest paid in regard 


to the obligation.*8 Also, a corporate 
issuer would not be allowed to 
reduce its earnings and profits by the 
amount of interest paid on the obliga- 
tion.2® Even though the obligation 
might otherwise qualify as a tax- 
exempt obligation, the interest paid 
in regard to the obligation will not be 
tax-exempt if it was to be in 
registered form, but was not so 
issued.” If the obligation was to be 
registered, and if a new excise tax 
(discussed below) was not paid, then 
any loss on the disposition of the obli- 
gation will not be deductible and any 
gain will be treated as ordinary 
income.‘! The statute sets forward 
certain exceptions from these ad- 
verse tax consequences.*? 

TEFRA creates a new excise tax on 
issuers of registration-required obli- 
gations not in registered form. The 
tax is equal to one percent of the prin- 
cipal amount of the obligation multi- 
plied by the number of calendar 
years from the date of issuance to the 
date of maturity." 


Reporting requirements for 
brokers 


TEFRA amended the reporting 
provision regarding brokers. For 
transactions occurring as of Septem- 
ber 3, 1982, every broker will now be 
required to furnish the name and 
address of each customer, details re- 
garding gross proceeds (as opposed 
to statements of profit and loss re- 
quired before TEFRA), and other in- 
formation to be required in 
regulations to be issued.44 The most 
notable change in the section is that 
the term “broker” is now defined to 
include a dealer, a barter exchange 
and “any other person who (for a 
consideration) regularly acts as a 
middleman with respect to property 
or services.”45 

This definition of broker includes a 
commodities or securities broker, 
but would seem to also include real 
estate and business brokers. There is 
nothing in the legislative history to 
indicate whether this is a correct as- 
sumption. If the provision is not com- 
plied with, then a penalty of $50 for 
each failure to file (or late filing) up 
to a maximum $50,000 can be im- 
posed. If the failure to file is inten- 
tional, though, then a penalty of five 
percent of the gross proceeds of the 
transaction with no maximum can be 
imposed.** 

The taxpayer compliance section 
of TEFRA is, unfortunately, one of 
the better written sections in TEFRA 


we are what we are today. 

Building Inspection Services has 
been recommended by so many 
attorneys in the state of Florida over 
the last 10 years that it is now the 
largest company in the state provid- 
ing un-biased commercial and 
warrantied residential inspections. 
Attorneys recognize Building In- 
spection Services as THE profes- 
sional source to contact when their 
clients depend on them to recom- 
mend the best source for factual 
information available on real property 
improvements. 

Attorneys also recognize that 
expert testimony in a disputed case 
is very often the pivotal position in 
protecting their client's interest. You 
know that your client depends on 
you, and that's why so many of you 
depend on us. We are professionals 
serving professionals protecting 
their clients. 

Building Inspection Services is 
comprised of licensed architects, 
engineers, contractors and pest 
control inspectors. That's one of the 
reasons we do what we do better 
than anyone else. And, we put 
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as it was adapted from the Taxpayer 
Compliance Act originally drafted in 
the House of Representatives well 
before the Senate began to create 
TEFRA. The questions raised above, 
plus others to come as TEFRA is 
analyzed and attempted to be com- 
plied with, must be addressed by the 
IRS in the regulations issued under 
these provisions. The goal of in- 
creased compliance will not be met if 
taxpayers and their advisors cannot 
determine what they must do in 
order to comply. Finally, Congress 
and the IRS must be made aware of 
the increased burdens imposed by 
these provisions in order that those 
whose costs outweigh their effec- 
tiveness can be removed from the 
Code as quickly as possible. 0 


' Title III of TEFRA contained provisions 
regarding the reimbursement of up to $25,000 
of taxpayer’s court costs and attorney’s fees in 
Tax Court litigation if the taxpayer can show 
that the position maintained by the United 


States was unreasonable; provisions regarding 
penalties and reporting requirements in regard 
to foreign corporations; changes in third-party 
and administrative summonses; disclosure of 
tax returns and tax return information by the 
IRS; changes in the calculation of interest on 
deficiencies and overpayments; increased 
criminal penalties, new procedures and 
requirements in the area of IRS tax liens and 
levies; and changes in the jeopardy assessment 
area where large amounts of cash are not 
identified. 

27.R.C. §6700(a), Tax Equity and Fiscal 
Responsibility Act of 1982 (hereinafter “Act”), 
P.L. 97-248, §320. 

31d. 

41.R.C. §6700(b)(1), Act §320. 

51.R.C. §6700(b)(2), Act §320. 

§1.R.C. §7408, Act §321. The effective date 
for this penalty is September 4, 1982. Act 
§321(c). 

71.R.C. §6661, Act §323. The effective date 
for this penalty is September 4, 1982. Act 
§323(c). 

5T.R.C. §6661(a), Act §323. 

91T.R.C. §6661(b)(1), Act §323. 

0T.R.C. §6661(b)(2)(C) (ii), Act §323. 

"T.R.C. §6661(b)(2)(B), Act §323. 

'2Conf. Rep., H.R. No. 97-760, p. 575. 

§6661(b)(2)(C)(i) (1), Act §323. 

R.C. §6661(b)(2)(C)(i) (II), Act §323. 

I5T.R.C. §6701(a), Act §324. The effective 
date for this penalty is September 4, 1982. Act 
§324(c). 

16]. R.C. §6701(a), Act §324. 

LR.C. §6701(b), Act §324. 

§3451, Act §301. 

TR.C. §3453, Act §301. 

207. R.C. §3454(a)(1), Act §301. Interest also 
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includes amounts, however designated, paid 
by a mutual savings bank, savings and loan 
association, building and loan association, co- 
operative bank, homestead association, credit 
union, industrial loan association, or bank, or 
similar organization, in respect of deposits, 
investment certificates, or withdrawable or 
repurchasable shares; interest on amounts held 
by an insurance company under an agreement 
to pay interest thereon; interest on deposits 
with brokers; and interest paid on amounts 
held by investment companies and on 
amounts invested in other pooled funds or 
trusts. 

21]. R.C. §3455(b), Act §301. 

27.R.C. §3454(a) (2), Act §301. 

237. R.C. §3454(b), Act §301. As the reporting 
provision for dividends withheld requires the 
report to be filed by January 31 of the year 
following the calendar year to which the pay- 
ment relates, there will be a problem in report- 
ing dividends under §1375(f) paid after 
January 31, but within the two and one-half 
month period described in §1375(f). 

24 The statute does not require withholding 
under this provision of amounts already sub- 
ject to withholding in the foreign tax area, 
amounts paid by foreign corporations not 
engaged in a U.S. trade or business, capital 
gains dividends distributed by a regulated 
investment company or real estate investment 
trust, exempt-interest dividends of a regulated 
investment company and amounts described 
in §1373 (relating to undistributed taxable 
income of Subchapter S corporation). I.R.C. 
§3454(b), Act §301. 

7.R.C. §3451(b)(3), Act §301. 

26T.R.C. §3456(b) Act §301. 

277. R.C. §3456, Act §301. 

281. R.C. §3452(b)(2), Act §301. 

291. R.C. §3452(b)(4), Act §301. 

TR.C. §3452(c), Act §301. 

31]. R.C. §3452(d), Act §301. 
27.R.C. §3452(d)(1), Act §301. 
3 1.R.C. §3452(d)(2), Act §301. 

34 Act §308. 

Act §310(a). 

eid. 

§163(f), Act §310(b) (2). 

38 Td. 

39]. R.C. §312(m), Act §310(b) (3). 

R.C. §103(j), Act §310(b) (1). 

§§165(j) and 1232(d), Act §310(b) (5) 
and (6). 

#2 The Secretary may, by regulation, except 
obligations held in connection with a non-U.S. 
trade or business, held by broker dealers for 
sale to customers, held by persons complying 
with reporting provisions to be established or 
the obligation is immediately surrendered for 
one in registered form. I.R.C. §165(j)(3), Act 
§310(b) (5). 

8T.R.C. §4701, Act §310(b) (4). 

441. R.C. §6045, Act §311(a)(1). 

T.R.C. §6045(c), Act §310(a) (1). 

R.C. §6652, Act §315(a). 
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To reconsider by agency rule— 
That is still the question 
By Thomas W. Brooks 


In the May 1979 issue of The 
Florida Bar Journal, Paul Lambert 
and Michael Schwartz discussed the 
subject of agency authority to recon- 
sider final orders in “To Rehear or 
Not to Rehear—That is the 
Question.”! Over three years later, 
that is still the question. In particular, 
the authority for an agency to autho- 
rize by rule a motion for reconsidera- 
tion has been called into question by 
the First District Court of Appeal in 
Systems Management Associates, 
Inc. v. Department of Health and 
Rehabilitative Services.* 

In Systems Management, the hear- 
ing officer in an administrative rule 
challenge proceeding denied a mo- 
tion for reconsideration on its merits. 
Systems Management Associates 
filed an appeal within 30 days of that 
order but more than 30 days after the 
original ruling on the validity of the 
challenged rule. The Department of 
Health and Rehabilitative Services 
moved to dismiss the appeal as un- 
timely and the court agreed, 
rejecting the appellant’s claim that 
the Administrative Procedure Act 
(APA)? and the Model Rules of Pro- 
cedure‘ authorized hearing officers 
to reconsider orders issued pursuant 
to F.S. §120.56 of the APA.5 

In its original opinion, the court re- 
jected the plainly untenable argu- 
ment that the 1980 revision of the 
Model Rules, which eliminated the 
specific prohibition of hearing 
officer reconsideration of recom- 
mended orders, should be construed 
as an authorization for reconsidera- 
tion. The court noted that mere 
silence is insufficient to satisfy the re- 
quirement of Fla.R.App.P. 9.020(g) 
that a motion be “authorized” to 
affect rendition of the original ruling 
and thereby toll the time for filing an 
appeal.* The court also noted that 
even if reconsideration were im- 
plicitly authorized by the Model 
Rules, Fla.R.App.P. 9.020(g) would 
still not be satisfied because the court 
had no way to determine whether the 


motion was “timely” as well as 
“authorized.” 

On reconsideration and without 
reference to Fla.R.App.P. 9.020(g), 
the court, as predicted by authors 
Lambert and Schwartz in their 1979 
article, specifically rejected the 
assertion that F.S. §120.57(1)(b)(4) 
authorized reconsideration of final 
orders.’ Noting that a hearing offi- 
cer’s order in a F.S. §120.56 proceed- 
ing is final agency action, the court 
concluded that “[f]inal agency action 
is reviewable only by appeal.”® 


Agency rule validity 


While this decision may have 
settled whether the APA or the 
Model Rules authorize reconsidera- 
tion of final agency action,'® the 
following statement in the last para- 
graph of the court’s order on recon- 
sideration has generated much 
speculation about the validity of an 
agency rule authorizing reconsidera- 
tion: 

In the original order on the motion to dis- 
miss, we discussed our reasons for declining to 
construe the omission of Florida Administra- 
tive Code Rule 28-5.25(9) (which proscribed 
rehearing or reconsideration of agency orders) 
from the revised model rules as authorizing a 
motion for rehearing. That discussion was not 
intended to indicate and should not be con- 
strued as indicating that an agency could 
adopt a rule providing for the filing of a 
motion for rehearing as to final agency 
action.!! 

The concern expressed in this 
paragraph probably stems from the 
court’s statements in its original order 
that “[uJnless a rule affirmatively 


grants the right” a litigant should 
know it does not exist and that “Rule 
9.020(g) implies that some affirma- 
tive language contained in a rule,” 
not mere silence, is required to delay 
rendition.'? If so, this language is per- 
haps most appropriately regarded as 
a disclaimer of having decided an 
issue not presented rather than as a 
suggestion of how it should .be 
decided.!? On the other hand, potent 
fuel for the continuing reconsidera- 
tion debate is supplied by the 
Systems Management panel of 
judges in Florida Department of 
Transportation v. J.W.C. Co.,'4 
where the court, citing Systems 
Management, stated while ruling on 
a different issue: 

We do not by this reference insinuate that re- 
hearing may be granted pursuant to Chapter 
120, under any circumstances, after final 


agency action. This court has only recently 
held that rehearings cannot be granted.'5 


If the latter view proves correct, 
several long-standing agency rules 
authorizing reconsideration which 
have been construed by litigants and 
courts alike as tolling the time for 
judicial review are in jeopardy.!* In 
the absence of a definitive and well- 
reasoned judicial resolution of the 
specific issue of the validity of 
agency rules authorizing reconsider- 
ation, the dicta in Systems Manage- 
ment has made those existing rules a 
trap for the unwary and _ has 
effectively deprived litigants, agen- 
cies and the courts of an effective 
tool for resolving administrative dis- 
putes without intervention of the 
courts. 


Procedure’s practical benefits 


The rather obvious practical 
benefits of the availability of a 
procedure for reconsideration of 
final agency action to litigants and, 
even more importantly, to the ap- 
pellate courts have been largely over- 
shadowed by the essentially theo- 
retical debate whether the necessary 
authority can be found somewhere in 
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the APA or its offspring, the Model 
Rules. That debate, possibly settled 
by Systems Management, seldom in- 
cludes the alternative discussion of 
whether an agency might derive 
authority for reconsideration from a 
source other than the APA. To their 
credit, authors Lambert and 
Schwartz did recognize this alterna- 
tive aspect of the reconsideration 
issue, noting that an agency may 
grant reconsideration if it has statu- 
tory authority to doso.'? No court has 
yet decided whether legislation 
which grants an agency k.oad rule- 
making authority is _ sufficiently 
specific to support an agency rule 
authorizing reconsideration. 

If the primary concern is establish- 
ing an objectively ascertainable point 
from which the time for seeking judi- 
cial review of agency action can be 
calculated by courts and litigants, the 
courts should have no objection to 
agency authorized rules for 
reconsideration. Fla.R.App.P. 9.020 
(g), which defines rendition for pur- 
poses of judicial review, provides: 
Rendition (of an order): the filing of a signed, 
written order with the clerk of the lower tri- 
bunal. Where there has been filed in the lower 
tribunal an authorized and timely motion for 
new trial or rehearing, to alter or amend, for 
judgment in accordance with prior motion for 
directed verdict, notwithstanding verdict, in 
arrest of judgment, or a challenge to the ver- 
dict, the order shall not be deemed rendered 
until disposition thereof. 

The committee notes to the 1977 
appellate rules clearly establish that 
agency rules authorizing reconsider- 
ation are contemplated by 
Fla.R.App.P. 9.020(g): 

The term “rendition” has been simplified 
and unnecessary language deleted. The filing 
requirement of the definition was not in- 
tended to conflict with the substantive right of 
review guaranteed by the Administrative 
Procedure Act, Section 120.58(1), Florida 
Statutes (Supp. 1976), but to set a point from 
which certain procedural terms could be mea- 
sured. Motions which postpone the date of 
rendition have been narrowly limited to pre- 
vent deliberate delaying tactics. To postpone 
rendition the motion must be timely, 
authorized and one of those listed. However, 

where the lower tribunal is an administrative 
agency whose rules of practice denominate 
motions identical to those listed by a different 
label, the substance of the motion controls and 
rendition is postponed accordingly. 

Thus, from the standpoint of the 
appellate rules, as long as a 


reconsideration rule is authorized 
and a time for filing specified, it 
makes no difference for purposes of 
determining rendition whether the 
rule was promulgated by an 
administrative agency or by a court. 


This conclusion seems to have 


been accepted by the Florida 


Supreme Court even before it adop- 
ted the 1977 appellate rules. In 
Peoples Gas System v. Mason,'§ 
while holding that the Public Service 
Commission could not reach back 
and modify an order it had issued 
over four years earlier, the court 
stated that “the rules of procedure 
adopted by the Commission 
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pursuant to Section 366.05(1) F.S.A. 
do not permit what the Commission 
has here attempted.”!? The court 
clearly implied, however, that the 
answer might well have been differ- 
ent if the Commission’s rule on re- 
consideration had been applicable 
by stating: 

The order here involved was not entered on re- 


hearing or reconsideration as permitted by the 
Commission’s rules of procedure.” 


The pertinent rule, Rule 3.10-2.59, 
F.A.C., expressly provided that the 
timely filing of a proper petition for 


reconsideration would delay rendi- 
tion of the order until the petition was 
disposed of. 

In another Public Service Commis- 
sion case in 1975, Justice England, 
speaking for the court, commented 
on the utility of agency reconsidera- 
tion: 

A petition for reconsideration is used to bring 
to an agency’s attention specific matters which 
do not appear to be reflected in its reasoning 
and decision. By this means the need for judi- 
cial review can be obviated, and the expertise 
of the agency can be expressed within the 


framework of goals established by the 
Legislature.?! 


After adoption of the 1977 

appellate rules, the court was indi- 
rectly presented with the agency 
rulemaking authority issue in 
Crippen v. Sunland Center.2? In 
Crippen the petitioner contended 
that Fla.W.C.R.P. 20(e)23 authorized 
a motion for reconsideration of a 
final order of the Florida Industrial 
Relations Commission within the 
meaning of Fla.R.App.P. 9.020(g). 
The court disagreed, finding no 
intent by the drafters of the rule or by 
the court in its adoption of the rule to 
provide for a motion for reconsidera- 
tion: 
The express language of the rule makes no pro- 
vision for such motion, nor are we disposed, in 
view of our knowledge of the history of the 
drafting of the rule, to construe any such pro- 
vision by implication.*4 

However, even though the court 
relied upon its 1955 decision in Jack- 
sonville Paper Company v. Nolan,® 
it did not emphasize, as the Nolan 
court had,*6 that it was not deciding 
the agency rulemaking authority 
issue. 

Although these comments do not 
constitute a ruling on this issue, they 
do suggest that the Supreme Court, 
already comfortable with the long- 
standing reconsideration rule of the 
Public Service Commission, might 
also be disposed to accept similar 
rules by other agencies with similar 
statutory authority where the intent is 
clear and the time for filing for 
judicial review can be accurately and 
objectively determined. 

A court focusing upon an agency’s 
rulemaking authority will be 
primarily concerned not with the im- 
pact of such a rule on the jurisdiction 
of the appellate court, but with 
whether, as a matter of administra- 
tive law, the agency has sufficient 
statutory authority for the rule. The 
resolution of this issue depends upon 
how specific the statutory authority 
must be. Some guidance may be 


a 
“| 

4 


found by examining the statutory 
authority for the Public Service 
Commission’s rule which the 
Supreme Court seems to accept as 
valid in Peoples Gas. That statute, 
F.S. §366.05(1) (1965), provides in 
pertinent part: 
In the exercise of [its] jurisdiction, the Com- 
mission shall have the power to . . . prescribe 
all rules and regulations reasonably necessary 
and appropriate for the administration and 
enforcement of this chapter.?7 

Such broad grants of rulemaking 
authority have been held to authorize 
any rule which is reasonably related 
to accomplishing the purpose of the 
agency's enabling legislation and 
which is not arbitrary or capricious.”8 
For many state agencies, especially 
those exercising primarily quasi- 
judicial adjudicative functions, a 
strong argument can be made that 
party-initiated reconsideration of 
final orders having significant im- 
pact is reasonably related to the regu- 
latory or adjudicative function of the 
agency involved. The utility rate- 
making orders of the Public Service 
Commission are just one example.”® 
In many cases, the possibility that 
lengthy judicial review simply to 
correct an oversight or a misunder- 
standing can be avoided serves to 


effectuate a statutory purpose of 
swift resolution of pending 
disputes.*° 


impediment of Systems 
Management 


Even if an agency rule on reconsid- 
eration can be justified under its 
broad grant of statutory rulemaking 
authority, Systems Management may 
still pose an impediment to the va- 
lidity of the rule. That case involved a 
rule challenge under F.S. §120.56, 
where the hearing officer’s order is 
deemed “final agency action” and 
the applicable procedural rules, the 
Model Rules, clearly do not authorize 
reconsideration by hearing officers. 
Although these peculiarities create a 
basis for distinguishing this case from 
the more usual situation where an 
agency with its own procedural rules 
is rendering a final order, the Sys- 
tems Management court seems to 
suggest that no agency rule can 
authorize reconsideration of “final 
agency action” within the purview of 
F.S. §120.68(1).! 

Although the issue is by no means 
certain, some might argue that, 


where the APA specifically 
denominates certain agency action as 
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final,52 this proposition is correct. A 
broad grant of rulemaking authority 
may not be found sufficient to autho- 
rize an agency rule which, in effect, 
attempts to render nonfinal agency 
action which the APA has statutorily 
defined as final. In such a case, an 
express exemption from the require- 
ments of the APA may be required. 
However, even if that is true, most 
final agency action is not expressly 
defined in the APA. Rather, the court 
examines the challenged agency ac- 
tion on a case-by-case basis to deter- 
mine its finality for purposes of F.S. 
§120.68.°3 Thus, an agency decision 
which has been reduced to writing in 
an order and filed with its clerk (de- 
fined in F.S. §120.52(9) as a final 
agency decision) may or may not be 
final agency action under F-.S. 
§120.68.54 The result depends upon 
the kind of action taken, the function 
of the agency involved, and the party 
attempting to appeal. 

In those instances where the APA 
has proven insufficiently specific to 
define agency action as final for pur- 
poses of judicial review, there is little 
basis for rejecting an otherwise valid 
agency reconsideration rule based 
upon vague notions of the superiority 
of the APA. If an agency’s rules of 
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procedure are not inconsistent with 
the policy underlying the APA, there 
is no logical or practical reason why 
one of those rules cannot authorize 
yet one more opportunity for an af- 
fected party to persuade the agency 
to adopt its position. In fact, as 
Justice England has noted, there is a 
good reason for just such a result. 

In proceedings conducted pursu- 
ant to F.S. §120.57(1), the agency 
renders a final order after receipt of a 
hearing officer's recommended 
order and consideration of any briefs 
and exceptions filed by the parties.*® 
It is not uncommon, however, for an 
agency to base its final decision upon 
ultimate facts, legal reasoning or 
policy quite different from that re- 
lied upon by the hearing officer. In 
such cases, the APA provides no 
mechanism for the affected parties to 
challenge the “factual, legal or policy 
grounds” for the agency’s actions.*7 
Particularly with respect to legal and 
policy grounds where the agency has 
comparatively broad discretion to 
differ with the hearing officer, pro- 
viding the parties an opportunity to 
contest, clarify or point out misap- 
prehensions in the agency’s “new” 
rationale is clearly consistent with the 
procedural protections afforded af- 
fected parties by the APA. A proper- 
ly drafted rule on reconsideration 
accomplishes this goal and fills this 
practical gap in F.S. §120.57(1). 

In the absence of an objective 
definition of final agency action, 
then, it is perhaps more useful to con- 
sider an agency’s rule on reconsidera- 
tion as part of the process of deter- 
mining finality rather than the other 
way around. It can be argued that 
where an agency rule authorizes 
reconsideration of final orders in 
contemplation of Fla.R.App.P. 
9.020(g), agency action still subject to 
operation of the rule is not neces- 
sarily final. That is precisely the case 
with opinions and judgments of 
courts, and the process works quite 
well. 

If an agency’s rule meets the same 
requirements applicable to court re- 
hearing rules through Fla.R.App.P. 
9.020(g) and does not conflict with 
any substantive policy of the APA, 
there is no reason why such a rule 
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should not work just as well. Indeed, 
as a practical matter, that is exactly 
what has happened. No court has yet 
dismissed an appeal filed more than 
30 days after issuance of an original 
ruling but within 30 days of an order 
disposing of a timely motion for re- 
consideration authorized by agency 
rule, although many such orders have 
been presented to the appellate 
courts for review.*8 

Practically speaking, the substan- 
tive APA policy most likely to be 
abused by use of the motion for re- 
consideration is the 90-day time re- 
quirement for rendition of final 
orders found in F.S. §120.59. Conse- 
quently, agency orders subject to 
reconsideration should be issued suf- 
ficiently in advance of the 90-day 
time period to allow for filing and 
ruling on the motion. Of course, any 
agency whose final order is delayed 
by a motion for reconsideration 
beyond the 90-day limit is subject to 
the same sanctions as any other 
agency whose final order exceeds 
this limit.%® 

Consideration of this issue is 
always somewhat frustrating 
because only one definitive 
conclusion can be drawn: the issue 
needs to be authoritatively resolved. 
The practical appellate and 
administrative law considerations 
discussed previously, on balance, 
support the use of agency rules on 
reconsideration. The statutory road- 
blocks to this result are largely theo- 
retical and should be swept away by 
judicial decision or, if necessary, 
legislative action. 0 


'53 Fia.B.J. 335 (1979). 

2391 So.2d 688 (Fla. Ist D.C.A. 1980). 

3FLa. Stat. ch. 120 (1981). 

4FLa. ADMIN. Cope ch. 28 (1982). 

5391 So.2d at 690-91. 

at 690. 

“Id. 

at 690-91. 

at 691. 

Of course, the other district courts of 
appeal have yet to rule directly on the issue. 
The Fifth District Court of Appeal was 
presented with but did not rule directly upon 
the issue in Cagen v. Bd. of Real Estate, 409 
So.2d 48 (Fla. 5th D.C.A. 1981). 

1391 So.2d at 691. The statement in 
parentheses is incorrect. The rule in question 
proscribes hearing officers from reconsidering 
recommended orders, not agencies from 
reconsidering their orders. Emphasis by the 
court. 

21d. at 690. 

'SCf. Jacksonville Paper Co. v. Nolan, 80 
So.2d 454 (Fla. 1955). 

4396 So.2d 778 (Fla. Ist D.C.A. 1981). 

57d. at 786. Emphasis by the court. 
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16F.g., Fua. ADMIN. §§22M-2.13, 25- 
22.60, 38D-15.05 (1982). 

753 Fxa.B.J. at 339. For an example of 
specific authority see Fria. Stat. §323.07 
(1981). 

18187 So.2d 335 (Fla. 1966). 

97d. at 338. 

20Td. at 339. Cf. Redwing Carriers, Inc. v. 
Carter, 64 So.2d 557 (Fla. 1953). 

21 Sentinel Star Express Co. v. Fla. Pub. Serv. 
Comm'n, 322 So.2d 503, at 505 (Fla. 1975). 

22372 So.2d 63 (Fla. 1979). 

23 The rule provides: “Time. A moticn shall, 
within the limitations of §440.254(a), Florida 
Statutes, and unless otherwise ordered, toll the 
time for the performance of a required act 
(other than the preparation and filing of the 
record on appeal) from the date of filing until 
the date an order is entered on the motion. The 
time for preparation and filing of the record on 
appeal shall be tolled only by the filing of a 
motion directed thereto. If the time remaining 
for the next affirmative act is less than five (5) 
days after entry of the order, the act shall be 
performed within same five (5) days from the 
date of the order.” 

24372 So.2d at 64. 

2580 So.2d 454, 458 (Fla. 1955). 

26 Td. at 454-55. The Nolan court stated: “The 
instant case does not raise, and we do not pass 
upon, any questions relating to whether the 
Florida Industrial Commission has power to 
proscribe valid rules authorizing a petition for 
rehearing.” 

“Similar statutory grants of rule-making 
authority are provided for the other regulatory 
functions of the PSC, except for motor 
carriers, which has specific statutory rehearing 
authority. See Fria. Star. §323.07 (1981). 
However, Fia. ADMIN. §25-22.60 is 
applicable to all of its forinal orders. 

28 E.g., Agrico Chemical Co. v. Dept. of 
Environ. Reg., 365 So.2d 759 (Fla. Ist D.C.A. 
1978); Fla. Beverage Corp. v. Wynne, 306 
So.2d 200 (Fla. Ist D.C.A. 1975). 

22This appears to be the concept which 
former Justice England was addressing by his 
comments in Sentinel Star, quoted previously. 
See note 21 and accompanying text, supra. 

3 See, e.g., Stat. §447.503(1) (1981). 

31391 So.2d at 691. 

32See Fra. Stat. §120.56(5) (Rules); Fa. 
Stat. §120.54(4)(d) (Proposed Rules); 
Stat. §120.565 (Declaratory Statements). 

33See 2 ENGLAND AND LEVINSON, FLORIDA 
ADMINISTRATIVE PRACTICE MANUAL $§15.03, 
15.10 (1979). 

34Compare Laborer’s Int'l Union v. Pub. 
Employees Relations Comm'n, 336 So.2d 450 
(Fla. Ist D.C.A. 1976) with Panama City v. 
Pub. Employees Relations Comm'n, 333 So.2d 
470 (Fla. Ist D.C.A. 1976) and Amalgamated 
Transit Union v. Pub. Employees Relations 
Comm'n, 344 So.2d 319 (Fla. Ist D.C.A. 1976). 

See notes 33-34, supra; General Dev. 
Utilities, Inc. v. Dept. of Environ. Reg., 4 
FALR 357-J (Fla. Ist D.C.A. 1982); City of 
Orlando v. Orlando Prof. Fire Fighters, 412 
So.2d 406 (Fla. 5th D.C.A. 1982). 

36FLa. Stat. §120.57(1)(b) (1981). 

Compare Fta. Stat. §120.57(1)(b) (1981) 
with Fia. Stat. §120.57(2) (1981). 

38 E.g., Umatilla v. West Central P.B.A., 360 
So.2d 1105 (Fla. 2d D.C.A. 1978); Jacksonville 
Beach v. Pub. Employees Relations Comm’n, 
371 So.2d 1045 (Fla. Ist D.C.A. 1978). Many 
other cases, too numerous to list, exist, but the 
judicial opinion does not reflect that agency 
reconsideration was involved. 

39 See Dept. of Bus. Reg. v. Hyman, 7 F.L.W. 
312 (Fla. 1982). 
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____ LOCAL GOVERNMENT LAW 


The antitrust threat to Florida home rule 
By C. David Coffey and Michael R. Blanchard 


The home rule powers so long 
sought by Florida local governments 
may have been obtained at a pre- 
viously unforeseen price. While 
home rule gave them some needed 
independence from state legislative 
control, it has also made it more dif- 
ficult for them to show that their 
actions are pursuant to a state legis- 
lative policy. Asa result, counties and 
municipalities are now unable in 
most cases to claim “state action” 
immunity from federal antitrust 
liability. 

It could be said that the automony 
of home rule now invites civil claims 
against local governments under the 
Sherman Antitrust Act’s prohibition 
against “[e]very contract, combina- 
tion... , or conspiracy in restraint of 
trade. .. .”! This new cost of home 
rule came to light earlier this year in 
Community Communications Co. v. 
City of Boulder? In Boulder, the 
United States Supreme Court held 
that home rule cannot give local 
governments the sovereign status re- 
quired for immunity from federal 
antitrust scrutiny. 

The Boulder opinion suggests that 
a viable national economic policy 
designed to promote a competitive 
market requires less deference to 
local governmental decisions than to 
state and federal decisions. The court 
implies that federal antitrust policies 
can accommodate sovereign 
states making anticompetitive deci- 
sions, but cannot tolerate thousands 
of local governments doing the same. 

The Boulder decision did not ad- 
dress the question of whether local 
governments can be held liable for 
treble damages when found in viola- 
tion of the antitrust laws, but nothing 
in the untitrust laws suggests that an 
exception can be made. Even ignor- 
ing the spectre of paying treble 
damages, the cost of just defending 
an antitrust suit will often impose a 
considerable hardship upon local 
coffers. Potential liability under 
pending antitrust suits may also ad- 
versely affect local bond issues. 
Moreover, the threat of antitrust lia- 
bility may have a chilling effect on 


local government activity. The un- 
certainty created may result in undue 
caution by localities, possibly fore- 
stalling necessary innovation and 
initiative. 

Florida local governments may 
minimize their potential antitrust 
liability by procuring express state 
authorization for the desired anti- 
competitive activity. This, however, 
entails an obvious retreat from home 
rule autonomy. Florida localities will 
probably be hesitant to follow this 
course, having so recently acquired 
some independence. 


Home rule in Florida 


The organic law for home rule in 
Florida is found in subsections 1(g) 
and 2(b) of article VIII of the 1968 
state constitution.’ The former grants 
to charter counties all powers of local 
government not inconsistent with 
general or special law; the latter pro- 
vides that municipalities may exer- 
cise any power for municipal pur- 
poses except as otherwise provided 
by law. The provision for county 
government was implemented by 
legislation providing broad powers 
to accommodate the changing needs 
of counties to deliver corporate serv- 
ices.4 The powers of charter counties 
are roughly equivalent to those now 
held by municipalities. 

Prior to 1968, the powers of 
Florida’s municipalities were limited 
to those conferred by express legisla- 
tive delegation.5 The Florida Con- 
stitution of 1885 gave the legislature 
plenary power to charter municipali- 
ties and to amend or revoke the 


charter at any time.® The courts then 
developed three rules which con- 
firmed legislative supremacy over 
municipal affairs. First it was estab- 
lished that the municipal charter was 
the organic law and source of all the 
municipality's powers.’ Next, 
Dillon’s Rule was embraced by the 
courts which allows municipalities 
only those powers specifically 
delegated to them by the legislature.® 
Finally, if any doubt existed as to 
whether a statute authorizes a muni- 
cipality to exercise a certain power, 
such doubt was to be resolved 
against the municipality.'” 

The enactment of the 1968 Florida 
Constitution marked a radical 
departure from that approach. 
Article VIII §2(b) states that: 


Municipalities shall have governmental, 
corporate and proprietary powers to enable 
them to conduct municipal government, per- 
form municipal functions and render 
municipal services, and may exercise any 
power for municipal purposes except as other- 
wise provided by law.'! (Emphasis added) 

This constitutional grant appeared 
to be self-executing but was not held 
to be such when its effect was first 
determined by the Florida Supreme 
Court. In City of Miami Beach v. 
Fleetwood Hotel, Inc.'* the court 
invalidated a municipal rent control 
ordinance holding that all municipal 
power was limited to and defined by 
the municipal charter. 


In response to the Fleetwood 
Hotel decision, the Florida Legis- 
lature enacted the Municipal Home 
Rule Powers Act.'® The Act is ex- 
pressly intended “to remove any 
limitations judicially imposed . . . on 
the exercise of home rule pow- 
ers... .”!4 The Act also expands the 
constitutional grants by _ giving 
municipalities authority to “exercise 
any power for municipal purposes, 
except when expressly prohibited by 
law.”'5 Municipal purposes was de- 
fined as “any activity or power which 
may be exercised by the State or its 
political subdivisions.”!® 


In City of Miami Beach v. Forte 
Towers, Inc.,"" the Florida Supreme 
Court, by unanimous decision, final- 
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ly extended judicial recognition to 
the home rule powers of municipali- 
ties under the Municipal Home Rule 
Powers Act and the Florida Consti- 
tution. This decision marked the end 
of Dillon’s Rule in this state: the 
Municipal Home Rule Powers Act 
was declared constitutionally valid. 

The advantages of home rule for 
municipalities are many.'* Home rule 
gives municipalities a level of local 
autonomy. Prior to home rule in 
Florida, municipalities were often 
powerless to respond to community 
needs. It was first necessary to obtain 
state authorization for the desired 
response. Under home rule, munici- 
palities can now take any action that 
is not expressly prohibited by the 
constitution or statutory law. Thus, 
state and county interference and 
control over municipal affairs is 
reduced and those governments are 
free to concentrate their efforts to 
better perform their intended 
functions. 

Inherently, home rule depends on 
recognition by the legislature of 
some degree of municipal sovereign- 
ty over local affairs. Despite the loss 
of legislative control over many 
municipal decisions, the Florida 
Legislature has given no indication of 
a desire to reassert plenary powers 
over cities. The current threat to the 
continued success of home rule has 
come instead from the Supreme 
Court’s view of sovereignty in the 
federal system. A review of the 
relevant antitrust decisions is 
enlightening. 


The antitrust developments 


The main enforcement provision 
for the federal protection of a com- 
petitive market is the Sherman Act.!® 
Parties injured by illegal monopolies 
or anticompetitive practices pro- 
scribed by the Act are authorized to 
bring a claim for treble damages.”° 
Certain industries in interstate com- 
merce, however, are exempt from 
the antitrust laws.2! Such exemptions 
are found either explicitly or impli- 
citly in the acts of Congress. Implicit 
in the Sherman Acct itself is an exemp- 
tion for state government known as 
the “state action” doctrine. 

In Parker v. Brown”? the Supreme 


Court first enunciated the “state 
action” doctrine, finding that federal- 
ism required an exemption for states 
absent a clear congressional intent to 
subject the states to federal antitrust 
law. Following Parker, lower federal 
courts generally held municipalities 
exempt as well since they are sub- 
divisions of the states. 

In 1978, the Supreme Court first 
addressed the applications of the 
“state action” exemption to munici- 
palities. In City of Lafayette v. 
Louisiana Power and Light Co.,?3 the 
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Court held that Parker does not 
apply to municipal acts that do not 
constitute “state action,” opening the 
door for federal antitrust challenges 
to many municipal activities. There- 
after, only acts pursuant to a “clearly 
articulated and affirmatively ex- 
pressed” state policy that is “actively 
supervised” by the state will consti- 
tute “state action.”4 

After Lafayette, some lower courts 
continued to find a municipal exemp- 
tion from antitrust law when the 
municipality acted in its “govern- 
mental” as opposed to “proprietary” 
capacity. While such results were 
understandable in light of language 
contained in Lafayette, they are 
clearly erroneous under the more 
recent decision in Community 
Communications Co. v. City of 
Boulder.> In Boulder the city’s 
clearly “governmental” regulation of 
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local cable television did not con- 
stitute “state action” since it was not 
pursuant to an express state policy. 
The Colorado Legislature had no 
policy concerning cable television 
and the Court found that the city 
could not determine state policy over 
local cable operations through its 
home rule powers. 

As a focal point of their decision, 

the Boulder majority stated plainly 
that “the Parker exemption reflects 
the federalism principle that we area 
nation of States, a principle that 
makes no accommodation for sover- 
eign subdivisions of states.”26 This 
reassertion of the dual-sovereignty 
federalism principle is significant in 
that it follows widespread state ac- 
ceptance of home rule. The majority 
opinion specifically recites a much 
earlier view that: 
{aJil sovereign authority “within the geo- 
graphical limits of the United States” resides 
either with the Government of the United 
States, or [with] the States of the Union. There 
exists within the broad domain of sovereignty 
but these two. There may be cities . . . with 
limited legislative functions, but they are all 
derived frorn or exist in subordination to one 
or the other of these.?? 

Thus, Colorado’s constitution 
which gave municipalities supreme 
authority over purely local matters, 
was to no avail in this defense. Ex- 
pecting the worst, the dissenting 
opinion in Boulder states bluntly: 
“The decision today effectively de- 
stroys the ‘home rule’ movement in 
this country.” 

The ultimate effect of Boulder 
could be bankruptcy for local 
governments resulting from antitrust 
judgments. The immediate effect 
may well be a proliferation of costly, 
protracted litigation, and extensive 
state legislation expressly delegating 
power previously unquestioned. 
Thus, the Sherman Act may effec- 
tively displace the states’ freedom to 
structure the allocation of sovereign 
powers vis-a-vis local governments. 


In National League of Cities v. 
Usery,2® however, the Supreme 
Court held that principles of 
federalism limit the extension of 
congressional power over local 
governments under the commerce 
clause.2° The Court expressed con- 
cern in Usery about the effect of 
federally imposed costs on the state’s 
ability to provide governmental serv- 
ices through its subdivisions, 
objecting to undue interference with 
the state’s autonomy.*! Legal fees, 
settlements and damage awards 
resulting from antitrust actions may 


= 


also impose costs that will create 
hardships for local governments, 
thus restricting a state’s ability to 
“structure delivery of those govern- 
mental services which their citizens 
require.”*2 In short, the costs of 
potential antitrust liability could sub- 
stantially undermine the advantages 
of home rule. 


To resolve the judically created 
inconsistency between the Sherman 
Act and the principles of federalism 
as developed in Usery, an amend- 
ment to the Sherman Act appears in 
order. One possible amendment 
would make local governments 
equal with state governments in the 
antitrust arena. This view is seeming- 
ly endorsed by Justice Rehnquist, as 
it incorporates sufficient limitations 
on governmental actions. Dissenting 
in Boulder, Justice Rehnquist stated 
that he would uphold a city ordinance 
enacted “pursuant to an affirmative 
policy on the part of the city to re- 
strain competition” and one that 
involves active supervision by the 
city.3 It would be important, how- 
ever, not to allow local governments 
to engage in anticompetitive business 
practices under the guise of govern- 
mental action. The problems inher- 
ent in making distinctions between 
business activities and governmental 
activities on an ad hoc basis mandate 
extensive congressional considera- 
tion of the issues presented: antitrust 
and home rule. 


Conclusion 


Since the home rule powers of 
Florida’s local governmenis are sub- 
ject to more restrictive state legisla- 
tive limitation than in Colorado, it 
might be argued that Florida locali- 
ties would enjoy a “state action” 
exemption in a case similar to 
Boulder. However, to rely on such 
speculation about the future appli- 
cation of the “state action” exemp- 
tion could be disastrous for local 
governments. Liability for the acts of 
municipal and county officers and 
agents is potentially quite extensive 
under antitrust precedent.*4 

Municipal and county programs 
for antitrust compliance are needed 
in short order. Additionally, cities 
and counties should consider urging 
congressional revision of the anti- 
trust laws. Understandably, local 
governments in Florida will consider 
state legislation a last resort for pro- 
tection from hability. It is unlikely 
that local governments will readily 


relinquish any of their home rule 
discretion. 

In Boulder, 23 states, including 
Colorado, joined as amicus curiae in 
support of the plaintiff and urged 
denial of the “state action” exemp- 
tion. Justice Rehnquist characterized 
this as an attempt to recapture the 
power that states had lost over local 
affairs. Florida, notably, was not 
among these states. Given its legisla- 
ture’s special efforts in statutorily 
recognizing constitutional home rule 
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for Florida municipalities, it hardly 
seems a likely party to such a “power 
grab.” Indeed, one might expect co- 
operation between Florida localities 
and the legislature to meet the 
present difficulties. 0 


115 U.S.C. §1. 

3Article VIII, §1(f) restricts the powers of 
noncharter counties to those provided by law, 
but such counties may adopt a charter pur- 
suant to F.S. $125.60. A full discussion of the 
differences between charter and noncharter 
counties is beyond the scope of this article. 

‘Fla. Laws 1969, ch. 69-234. 

5See, City of Coral Gables v. Giblin, 127 
So.2d 914, 919 (Fla. 3rd D.C.A. 1961), Aff'd 
149 So.2d 561 (Fla. 1963). 

Const. art. VIII, §8 (1885). 

7Clark v. North Bay Village, 54 So.2d 240, 
242 (Fla. 1951). 


5] J. Ditton, COMMENTARIES ON THE LAw OF 
MunicipaL Corporations 448 (5th ed. 1911). 


°See, e.g., City of Clearwater v. Caldwell, 
75 So.2d 765 (Fla. 1954). 


at 766. 

'!FLa. Const. art. VIII, §2(b) (1968). 
12261 So.2d 801 (Fla. 1972). 

'SFia. Stat. §166.011 et seq. (1979). 
47d. at §166.021(4). 

at §166.021(1). 

at §166.021(2). 

17305 So.2d 801 (Fla. 1972). 


'8See, K. Vanlandingham, Municipal Home 
Rule in the United States, 10 Wm. & Mary 
L.Rev. 269, 270-272 (1968). 


1915 U.S.C. §§1-7 (1976). 
2015 U.S.C. §15 (1976). 


2115 U.S.C. §17 (1976) (labor unions and 
agricultural organizations); 15 U.S.C. §61 
(1976) (export trade associations); 15 U.S.C. 
§1011 (1976) (stock exchanges). 


22317 U.S. 341 (1943). 
23435 U.S. 389 (1978). 


*4This two-pronged test was adopted by the 
majority of the Court in California Liquor 
Dealers v. Midcal Aluminum, 445 U.S. 97, 105 
(1980). 


25102 S.Ct. 835 (1982). 

26 Id. at 840. 

at 842. 

287d. at 851 (Rehnquist, J., dissenting). 
29426 U.S. 833 (1976). 

Cf. 496 US. at 852. 

311d. at 845-848. 

827d. at 847. 

33102 S.Ct. at 850. 


See, the recent extension of vicarious 
liability in American Soc’y of Mechanical 
Engineers, Inc. v. Hydrolevel Corp., —_ U.S. 
—., 102 S.Ct. 1935 (1982). 
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Wastewater Re-use in Florida: An Idea 
Whose Time Has Come.... Jy/Ag 626 
Estate Planning/Administration 
Estate Planning Under ERTA ... Mr 274 
Estates by Entirety 
Florida Tenancies by the Entirety: Federal 
Gift and Estate Tax Consequences Under 
the Economic Recovery Tax Act of 1981 
Ethics 
Attorneys: Don’t Take Thy Opposing Coun- 
sel’s Name in Vain........ Jy/Ag 606 
Evidence 
Changing Florida Evidence Code, The 
Variability of Competent Substantial Evi- 
Examination 
Compulsory Examinations Re-examined 


Fair Trial/Free Press 
Access in Florida: The Sunshine State of 


Family Law 


Attorneys’ Charging Liens....... O737 
Bankruptcy: Support and Maintenance in 
Competition with Property Settlements 
Distribution of Personal Injury Awards 
Upon Divorce ........ 
Equitable Distribution: As of What Date is 
Property Included and Valued? . Mr 281 
Florida’s Flight to Fairness (Equitable Dis- 
tribution in Florida: from January 31, 
1980, nine February 10, 1982) Part I 
Florida’s ; Flight to Fairness (Equitable Dis- 
tribution in Florida from January 31, 1980 
through March 17, 1982), Part II .My 485 
Joining the Corporation: The Vital Third 
Party in Dissolution Proceedings. N 790 
Marital Agreements and Final Judgments of 
Dissolution of Marriage....... F 173 
Parental Access and Residence Restrictions: 
Giachetti v. Giachetti—A New Look at a 
Growing Problem........ 
Woods Have Eyes As Walls Have Ears: 
Interspousal Wiretapping and Eaves- 
dropping in Domestic Relations Cases 


Federal Communications Commission 
Public’s Interest, The ..... MELTS 


Fees 
Attorneys’ Charging Liens....... O 737 
First Amendment 
Access in Florida: The Sunshine State of 
Right of Nonemployees to Engage in Pro- 
tected Activity Upon the Employer's 
Florida Bar Foundation, The 
Florida Bar Foundation: A History for a 


New Beginning, The....... 


Florida Bar, The 
Affiliate—Affiliated—Affiliation . . My 372 


Buck Stops There, The ........ Je510 
Budgetary Process is Ongoing Review and 

PIQnnings Ap 302 
Column Readership Survey 
Committees Annual Reports ..... Je 526 
Convention is Here .......... Mr 206 
Fifty Years Ago-1932 ..... Pe 
Fifty Years Ago ...... eee Jy/Ag 646 
How Bar Members Regard Legislative 

International Law Committee of The 

Florida Bar, The..... eoeeee My 445 


Midyear Meeting, The .......... F94 
Midyear Meeting—Registration Form 


Sections Annual Reports ........ Je 535 
Today I are a Lawyer......... Mr 204 
Young Lawyers Section ...... - Mr 288 
Your Elected Leaders......... My 374 
1983 Midyear Meeting ......... D 830 

G 
Guns/Gun Control 


C.C.F—Before and After Ensor. . .My 461 


H 


Habeas Corpus 
Federal Habeas Corpus Review of State 
Criminal Convictions in the Stone Age 


Hearsay 


Changing Florida Evidence Code . .Je 520 


Home Rule 


Antitrust Threat to Florida Home Rule, 


Humor 
Lawyer at Large, The...... --. Mr290 
Immigration 
Immigration by Foreign Businessmen and 


Inheritances, Estate and Gift Taxes 
Florida Tenancies by the Entirety: Federal 
Gift and Estate Tax Consequences Under 
the Economic Recovery Tax Act of 1981 
Insurance 
Federal Income Tax Aspects of Retired 
Lives Reserve Insurance Arrangements 
Insurance Exchange of the Americas .... 
Interest on Trust Accounts 
Blank Check for the Public Good, A_ .F 95 
Comments on the “Highest Tradition of the 


Dispersing the Revenue: Present Options 
and Needs ..... dra F 123 


Quest Now is Implementation, The . F 104 
History of Interest on Trust Accounts Pro- 
Mechanics of Its Operation...... F 115 
Pertinent Florida Cases......... F131 
Some Questions and Answers .... F 120 
Tips for Your Bar Group........ F142 
International Law 
Can an International Treaty to Encourage 
Friendship, Commerce and Navigation 
Invalidate Application of U.S. Labor and 
Employment Discrimination Laws? ... 
International Trade 
Admiralty and Maritime Law ... My 440 
An Introduction to Florida’s New Inter- 
Catalog of Organizations, Events and 
Publications. MY 
Choice of Law in International Contracts 
Florida Ports—Gateways to International 
Florida/Panama Intercambio Comercial 
Florida’s Economy Takes a New Direction 
Foreign Trade Zones - Free Trade Benefits 


Forward: Florida’s International Vistas. . . 
Immigration by Foreign Businessmen and 
Insurance Exchange of the Americas .... 


International Banking in Florida ..My 391 
International Law Committee of The 
Florida Bar, The...... My 445 
International Will, The ........ My 443 
Mandatory Reporting Requirements for 
Foreigners Who Invest in U.S. . .My 426 
New Foreign Enterprise in Florida ..... 
Profiles: Dr. John M. Dyer ..... My 444 
Profiles: Marshall Langer ...... My 444 
Role of the Lawyer in International Trade, 
Tax Planning for Foreigners .... My 433 
Tax Planning for Using Foreign Trade 
Trade and Customs Laws ...... My 402 
U.S. Export Imperative, The... . My 387 
Understanding and Representing the For- 
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Investments: Foreign 
Mandatory Reporting Requirements for 
Foreigners Who Invest in U.S. . My 426 


Understanding and Representing the For- 
eign Investor My 417 


Judges/Judiciary 
Yes or No on November 2....... O685 
Chief Justice James E. Alderman—A Pro- 


Juries 
Voir Dire: Guaranteed Right to a Fair and 
Jurisdiction 


Federal Habeas Corpus Review of State 

Criminal Convictions in the Stone Age 
Jy/Ag 622 
Preserve Access to the Courts .... Je 523 


L 


Labor Law 
Bennett Amendment: Reaching Beyond the 
Equal Pay Act to Encompass the Doctrine 
of Comparable Worth........ D 843 
Can an International Treaty to Encourage 
Friendship, Commerce and Navigation 
Invalidate Application of U.S. Labor and 
Employment Discrimination Laws? 
My 456 
Collective Bargaining for Public Employees 
in Florida—In Need of a Popular Vote? 
O715 
Employer Immunity From Suit: Will This 
Doctrine Be Eroded by the Proliferation 
of the Conglomerate Corporate Structure 
Jy/Ag 620 
Employment Discrimination Burdens: Are 
We Playing Cricket? ......... Je 583 
Impasse and Post-Impasse Negotiations 
No Solicitation— Distribution Rules: “Work- 
ing Time” Now Invalid, but Check Back 
PERC Deferral to Arbitration .... N 818 
Racial Preferences in the Federal Grant 
Programs: Is There a Basis for Challenge 
After Fullilove v. Klutznick? .... Ja 29 
Right of Nonemployees to Engage in Pro- 
tected Activity Upon the Employer's 


Union Representation at Investigatory Inter- 
views—An Update ....... Jy/Ag 630 
Land/Land Use 
DRI Agreements: A New Technique for 
Implementing Chapter 380 ..... Ja5l 
Has the DRI Process Been Changed? The 
Watson Island DRI ......... Ap 327 
Spot Zoning: Defining An Often Abused 


Stormwater Revisited: DER’s New Rule for 
Regulation of Stormwater Discharges 

Law Education 
Public Understanding of the Legal System 

Law Office Economics and Management 

Administrative Problems in the Law Firm— 
A Structured Approach to Their Solution 
Automating the Law Office...... N 784 
Developing a Constructive Method for 
Selecting Office Equipment... My 497 
Fundamentals of Effective Legal Bill- 
Law Firm of People, Persons & Personali- 


Lawyer Without Legal Size Paper . 
Places, People, Procedures, Paraphernalia 
N 763 
Telephone Call Accounting System, The 


Worms in the Communication Apple or 
Telephone Horrors ......... Ap 362 
Written Office Procedures 
Lawyers/Legal Profession 
Attorneys: Don’t Take Thy Opposing Coun- 
sel’s Name in Vain........ Jy/Ag 606 
Clothing and the Courtroom: Receiving 
“Preferential Treatment” D 837 
Role of the Lawyer in International Trade, 


Today I are a Lawyer....... .. Mr 204 
Legal Services 
Dispersing the Revenue: Present Options 


Legal Services for Florida’s Inmates: 
Expanding Access to the Courts by Hooks 


Legal Services for the Poor - What is our Fair 
Mene Mene Tekel Upharsin ....... a4 
Pro BORO Jy/Ag 596 
Legal Writing 
Preaching and Practice .......... Ja 88 
Liens 
Attorneys’ Charging Liens....... O 737 
Loans 
Loans From Pension and Profit-Sharing 
Plans to Plan Participants....... Ja 56 


Malpractice: Medical 
Legislative Immunization of the Florida 
Medical Community, The .. Jy/Ag 616 
Medical Profession 
Legislative Immunization of the Florida 


Medical Community, The .. Jy/Ag 616 
Merit Retention 
Yes or No on November 2....... O 685 


Mines and Minerals 
Phosphate, Dredge and Fill and the Consti- 
tutionality of Chapter 403: The Occiden- 
Municipal Corporations 
Antitrust Threat to Florida Home Rule, 
The. D 895 
Home’ Rule of Unchartered 
Counties—Fantasy or Fact? ... My 469 
Local Government Exemption from the 
Federal Antitrust Laws: Community Com- 
munications Co. v. City of Boulder... . 
Je 565 
Uniform Community Development District 
Act of 1980 and Local Government Home 
Rule Ap 341 


Narcotics 
Consumer Testimony as Proof of Identity of 
the Controlled Substance in a Narcotics 
Case Je 547 
New Federal Statute on a High Seas 
Seizure—A Governmental View, The 
F 168 
New Federal Statute on High Seas 
Seizures—A Defense View, The .. Ja 69 
Negligence 
Recovery for Negligently Inflicted Intangi- 
ble Damages OF08 


Parole 
APA Due Process in Parole Determination 
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Distribution of Personal Injury Awards 
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Recovery for Negligently Inflicted Intangi- 


Mr 285 
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Poetry 

Devil’s Advocates..... 
Merry-go-round O 706 
Middle aged Melencholia 
Now Let Us Sing 
*Twixt seven and twenty........ O706 
Watching my son....... to 


Prisons and Prisoners 
APA Due Process in Parole Determination 
for Florida Prisoners ........ Mr 285 
Legal Services for Florida’s Inmates: Ex- 
panding Access to the Courts by Hooks 
and Bounds F 183 
Pro Bono 
Balancing the Scales of Justice. ... D 857 
Mene Mene Tekel Upharsin ...... Ja4 
Pro Bono Publico....... «++ Jy/Ag 596 
Profit-Sharing Plans 
Loans From Pension and Profit-Sharing 


Plans to Plan Participants...... Ja 56 
Public Interest 
Balancing the Scales of Justice. ... D 857 


Dispensing the Revenue: Present Options 
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Legal Service for Florida’s Inmates: Ex- 
panding Access to the Courts by Hooks 
and Bounds F 183 
Legal Services for the Poor—What is our 
Mene Mene Tekel Upharsin ...... Ja4 
Pro Bono Publico .......... Jy/Ag 596 
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Bankruptcy Code: Effect on Property Held 
as Tenancy by the Entirety .... N 795 
Application of Florida’s Statutory Warranty 
to Commercial Condominiums, The... 


Commercial Condominiums: Planning and 
Drafting Considerations....... O 727 
Deficiency Suits After Foreclosure: A Mat- 
Due-on-Sale Clause: Forcing the Issue .. . 
Elective Share, The ...... .. Jy/Ag 648 


Estate Planning Under ERTA .. 
IRS Audit of Attorney Trust Accounts ... 


This April First is No-Fool’s Day; the Truth- 
in-Lending Simplification and Reform 

You May Be Entitled to More Than You 

Rinaman, James C., Jr. 
James C. Rinaman, Jr.—A Profile ...... 
Jy/Ag 600 


Schools 
Tax Exempt Racially Discriminatory 
Schools: Constitutional Considerations 
Ap 319 
Consensual Electronic Surveillance and the 


Explosive Impact of Sarmiento . Ap 355 
Securities 
Regulation D—The SEC’s New Private 
Offering Rules. NGI4 
S.E.C.’s New Integrated Disclosure System, 
Representing Clients in SEC Investigations, 
Representing Clients in SEC Investigations, 
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Wrongful Death Act Settlements ....... 
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Regulation D—The SEC’s New Private 
Offering Rules ....... N 814 
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Tariff and Customs Laws 
Foreign Trade Zones—Free Trade Benefits 
Trade and Customs Laws ...... My 402 
Taxation 


Alimony and Remarriage ....... N 801 
Taxation—An Overview .... 
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Coordinating of the Controlled Foreign 
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Tax Planning for Using Foreign Trade 

Taxpayer Compliance Under TEFRA 

Wee of the IRS Levy ee Collect Taxes from 

Technology 

Launching Into the Telecommunications 

Age: The Dawn of the Electronic Era 


Technology and Continuing Legal Educa- 
tion: The Future is Now...... Mr 247 
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Cable Television: Where It’s Been, Where 
Proposal for State Regulation of Cable Tel- 
evision in Florida, A ......... D 879 
Theft of Service of Over-the-Air Pay TV: 
Are the Airwaves Free? ...... Mr 240 
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Bankruptcy Code: Effect on Property Held 
as Tenancy by the Entirety .... N 795 
Florida Tenancies by the Entirety: Federal 
Gift and Estate Tax Consequences Under 
the Economic Recovery Tax Act of 1981 
Trust Accounts 
IRS Audit of Attorney Trust Accounts ... 


Truth-in-Lending 
This April First is No-Fool’s Day; the Truth- 
in-Lending Simplification and Reform 
Act Really Works ........... F 188 
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Registration of Labor Unions Under the 
APA “Licensing” Procedure: A License to 
Frustrate Legislative Intent?.... Ja 73 
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You May Be Entitled to More Thank You 


Wages 
Bennett Amendment: Reaching Beyond the 
Equal Pay Act to Encompass the Doctrine 
of Comparable Worth........ D 843 
Roosting of Wage Loss, The ..... D 883 
Water and Watercourses 
Administrative Proceedings Before the 
Water Management Districts .. My 475 
Interbasin Transfers of Water in Florida: 
Phosphate, Dredge and Fill and the Consti- 
tutionality of Chapter 403: The Occi- 
Wastewater Re-use in Florida: An Idea 


Whose Time Has Come.... Jy/Ag 626 
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International Will, The ........ My 443 
Remember the Mortmain ....... D853 
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Consumer Testimony as Proof of Identity of 
the Controlled Substance in a Narcotics 
Workers’ Compensation 
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Judicial Art Revived, The ....... Je 558 
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Rose by Any Other, A........- Mr 266 
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Attic Sale 


The boss says clean out the attic! It's time to dispose of those back 
issues of the Journal we have been saving for you. There’s many a jewel 
among the articles hidden under the eaves of the Bar Center rooftop! 
Some of the best legal writing around on professional associations, 
copyrights and trademarks, tax, corporation and labor law, not to 
mention every facet of environmental law the State of Florida ever 
cleared the air with! Put them all together and you would have the 
equivalent of a practice manual on every conceivable specialty. 


The good news 


is as many copies of these back issues as you want can be yours at no 
charge! You simply pay the cost of handling and mailing. 


What's available? 


Some copies from the 1930's and onward are still available, although a 
few issues are missing here and there. Would you like a whole set—a 
veritable history of the Bar of Florida and the law as it developed? Would 
you like selected copies from the last 10 years featuring special articles 


of enduring value? Look at the options below and check your 
preferences. 


0 | would like as complete a set of Florida Bar Journals as you can put 
together. Give me a cali and tell me how many are available. 


I'd like the copies checked below: 


Featured articles: 

O January 1970—The Lawyer in the '70s 

O June 1970—Legal Revolution in Women's Employment Rights 

O January 1971—Recognition of Union Without Election 

O July 1972—Eye Witness Identification in Criminal Cases 

O August 1972—Corporate Election of Subchapter S Treatment 

O October 1972—Due Process for the Unwed Father; and Argersinger, Fuentes and Zarate 
cases 

O November 1972—Environmental Politics; Florida's Refuse Act; and the Citizen and 

Environmental Protection in Florida 

O March 1973—An Attorney's Guide to Professional Associations 

O April 1973—The Juvenile's Right to Treatment—the Next Step 

O May 1973—A Day in Crown Court 

O June 1973—The Key to Legal Bugging 

O July 1973—The Florida Uniform Probate Code: Its Merits and Shortcomings; and 
Landlord-Tenant Act 

0 August 1973—An Adequate Law Office Insurance Program; and Insurance Trusts and 
Incidents of Ownership 

0 October 1973—Comparative Negligence—Some Unanswered Questions; and The Old 
Lawyer Who Had Seen It All 

O December 1973—The Foundation of Handwriting Identification 

0 January 1974—Florida's Cruiseship Industry 

OD April 1974—Corrections: Protecting Society or Recycling Criminals? 

O May 1974—Patents, Trademarks, Copyrights, Tape Piracy 

O July 1974—Condemnation on the Installment Plan and the Doctrine on Conforming 
Uses (Zoning); and Private School Tuition and Clifford Trusts 

O August 1974—The Florida Probate Reform Act 

O October 1974—Iinterprofessional Medical-Legal Relationships; Duty to Obtain Consent 
in Medical Practice; What Happened in the Hospital? 

O November 1974—Automobile Accident Cases; and Administrative Procedure Act 


0 December 1974—A Lawyer's Responsibility for Legal Aid; and Emerging Work of 
Paralegals 
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O February 1975—Florida Sunshine Law 

D April 1975—International Law and the Florida Lawyer 

O May 1975—Trade Secrecy Law 

O June 1975—Social Security—Another Area for Specialization?; and Mandatory Federal 
Flood Insurance and Land Use Control 

O October 1975—Freeing the King's English (a series on legal writing); and Remembering 
the Scopes Trial 

O January 1976—Women Lawyers—Equal in the Law?; Cross Examination: One Judge's 
View; and Burning Waters 

C February 1976—Lawyer Overpopulation; special issue—Demand, Supply and the 
Practice of Law 

O March 1976—Criminal Justice—Is Florida Fostering a Continuing Failure? 

O June 1976—What Are Limits of Lawyer's Professional Conduct in Defending a Client? 

O July/August 1976—Bicentennial issue: The Courts, the Decisions, the Nation, including 
historic case, The Steamboat Home 

0 October 1976—Tips for Real Property Practitioners 

O November 1976—Avoiding Self-Incrimination in Marriage Dissolution Proceedings 

O December 1976—Downzoning, Vested Rights, Equitable Estoppel 

O January 1977—Mechanics’ Liens 

O February 1977—Bankruptcy Stays of Mortgage Foreclosures; and Four Unwritten Rules 
of Appellate Procedure 

O March 1977—Water Management: the Future of Fiorida Legal Implications 

DO April 1977—Professional Responsibility Under the Federal Securities Law 

O June 1977—Florida Will and Trust Drafting; and Measuring Physical Impairment in 
Personal Injury 

O July/Aug. 1977—The Florida Bar Journal's 50th Anniversary Issue. Series of articles give 
highlights from 1920's on. 

O October 1977—Procedural Reform for Overburdened Delivery of Legal Services 

O November 1977—Blocking the Unauthorized Practice of Law 

O December 1977—Attorneys’ Responses to Auditors’ Inquiries 

O January 1978—How to Avoid Creating Some Common Title Problems 

D February 1978—Malpractice Risk Management 

O March 1978—Family Law Practice 

OD April 1978—The Law—Your Access to Justice (Improving Judicial System) 

O May 1978—Injurious Falsehood 

O November 1978—A Practical Look at Condominium Legal Documents; and Deficiency 
Judgment in Florida 

O December 1978—The Lawyer as Persuader 

O January 1979—Setting Standards for Legal Assistants 

DO February 1979—How HR 8200 Alters Bankruptcy Law 

O March 1979—Voir Dire: Some Impressions 

OD April 1979—Partial “Final” Judgments—a Persistent Problem in Appellate Practice; 

Abstracter's Liability 

O July/Aug. 1979—A Few Suggestions to Beginning Lawyers Regarding Motions Hearings 

O February 1980—Malpractice—the Illusory Crisis 

DO April 1980—Condominiums—the Assessment Dilemma 

O May 1980—Jurisprudence—What Does It Mean?; and Mineral Ownership 

O October 1980—Mark Twain and the Law; and Problems in Federal District Court Juris- 
diction 

O November 1980—Lawyers' Impressions of a Changing China; and Due-on-Sale Clauses 

0 December 1980—Condominium Living; Condo Construction Litigation 


Please send me the copies marked above. | enclose $1.00 for each copy to cover handling 
and mailing costs. (Prepayment only) 
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Street Address: Post Glice 


City: Zip: 


Cut out and mail to: 
The Florida Bar Journal 
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How often do you get down in 
a mire of letters, memoranda and long ~ 

~ distance phone calls? How many times 
do you suffer frustrating delays ~ 

concerning corporate information? 
Probably quite if yeu: have 
discovered 


the > legal banki nd financial... 
geal, pan offer INSTAGORP, 
_one- -day service for the and 


filing of new Z sles of incorporation. 
provide uniform commercial code 


- information in as little as one day 


special rush request. In fact, C.1.S. will file 
or retrieve any document and information 


Fast! 


Call ‘aie free in F 


Of out-of-state (904) S171, for more. 


details about all of our services and say 
“bye to red tape! 


vig 
r 
1-800-342-8086 ES,ING, 


Postmaster: Send Form 3579 to 
The Florida Bar, Tallahassce, Florida 32301-8226 


NOW! MONEY-SAVING PRICES 


Right now, and for a limited time only, you can add to 
your library the Florida law books you need at special 
money-saving prices and terms. 

Included in these special incentive offers are 
combination purchase discounts, low down payments, 
extended interest-free payment plans, and generous 
free upkeep service schedules. 

And here are just some of the Florida publications 
you can purchase under these money-saving plans: 


WEST’S FLORIDA STATUTES ANNOTATED 


AND TERMS WEST'S 
FLORIDA LAW BOOKS 


There you have it—the Florida law books you need at 
prices and terms you may never see again. But you 
must hurry to take advantage of these special offers 
since they are for a limited time and will be withdrawn 
without notice. 

For complete information on these special offers, 
write to us at the address below or contact your local 
West representative today. But act now to take 
advantage of these once-in-a-lifetime offers. 


west company 
: 50 W. Kellogg Bivd. 
ae P.O. Box 3526 « St. Paul, MN 55165 


WEST’S FLORIDA CASES 
WEST’SFLORIDADIGEST Geen 
WEST’S LEGAL FORMS Fon FL 33310 
WORDS AND PHRASES Broward Co. Phone: 305/463-1700 


Palm Beach Co. Phone: 305/737-8600 


Warren F. Bateman 
P.O. Box 55-7395 
Miami, FL 33155 
Phone: 305/945-7521 


Patricia Winn Carter 
P.O. Box 10295 
Tallahassee, FL 32302 
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